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Kazakhstan 
Bakhyt Tukulov and Askar Konysbayev

Grata Law Firm

Background 

1 What is the prevailing attitude towards foreign investment?

The prevailing attitude of private businesses and local citizens 
towards foreign investment in Kazakhstan is positive. Central gov-
ernment has always declared that it is open to foreign investment, and 
that it seeks ways to increase investment levels. In fact, Kazakhstan 
has entered into many treaties for the protection of foreign invest-
ment. It is also very active in organising fairs and forums to allow 
investors to explore the market and develop business opportunities. 

Foreign investment was treated more favourably in the past, 
but Kazakhstan laws no longer differentiate between foreign and 
domestic investment. Central government has now implemented 
programmes to foster investment into so-called ‘priority fields’ of 
the economy. 

2 What are the main sectors for foreign investment in the state?

Of all foreign investment in Kazakhstan since it became independent 
in 1993, approximately 39.9 per cent has been directed towards the 
exploration for and production of oil and gas; 31.09 per cent has 
been directed into mining; 10 per cent has been directed towards 
the manufacturing industries; and the rest has been spread among 
remaining sectors of the economy. Construction and finance are also 
large consumers of foreign investment. 

In the past few years, the volume of foreign investment into 
manufacturing has grown steadily. For example, in the first half 
of 2011, such investments accounted for 15 per cent of all foreign 
direct investment. 

3 Is there a net inflow or outflow of foreign direct investment?

There is a steady inflow of foreign direct investment in Kazakhstan. 
According to official statistics, available from the Committee for 
Investments of the Ministry of Industry and New Technologies of 
Kazakhstan, from 1993–2012 the inflow of foreign direct invest-
ments was US$152.5 billion. In 2012 alone, the inflow of foreign 
direct investment was US$22.4 billion. The rate of growth of for-
eign direct investment slowed between 2008 and 2011, although 
the inflow remained strong at US$19.7 billion in 2008, US$19.017 
billion in 2009, US$18.244 billion in 2010 and US$19.350 billion 
in 2011. 

The total outflow of investments between 2004 and 2012 was 
US$33.2 billion. 

4 Describe domestic legislation governing investment agreements with 

the state or state-owned entities.

Under the laws of Kazakhstan, there are three main situations where 
an investor may enter into a contract with the state in relation to 
investment. 

The first situation is when an investor wants to obtain certain 
preferences from the state in relation to investment into a priority 
sector of the economy (see question 8). The investment contract 
would fall within the framework of the Law on Investments, dated 
8 January 2003. In order to enter into an investment contract, the 
investor files an application with the investment authority, which 
reviews the application, and decides whether the investment is eligi-
ble for investment preferences and whether an investment contract 
can be signed. 

The second, and probably most common, situation is when an 
investor aims to explore and develop subsurface deposits. Under 
Kazakhstan law, in order to explore and develop subsurface depos-
its the investor would need to enter into a ‘subsurface use contract’ 
with the state (the Ministry of Oil and Gas or the Ministry of 
Industry and New Technologies, depending on the type of depos-
its sought). Alternatively, the investor may be assigned the right to 
explore or develop subsurface deposits under an existing subsurface 
contract. Apart from the grant of rights to explore or develop sub-
surface deposits, the contract would usually elaborate on a num-
ber of aspects of the investor’s business, including requirements in 
relation to local content, minimum investment thresholds, taxation, 
environmental safety requirements, distribution of profit, account-
ing and insurance.

The third situation is when the state and investor enter into a 
concession contract to build and operate infrastructure projects pur-
suant to the Law on Concessions, dated 7 July 2006. 

International legal obligations

5 Identify and give brief details of the bilateral or multilateral investment 

treaties to which the state is a party also indicating whether they are 

in force.

Kazakhstan is a party to the following multilateral treaties on the 
protection of foreign investment: 
•	 Energy	Charter	Treaty;	
•	 Treaty	 on	 Cooperation	 in	 Investment	 Activity	 (Ashgabat,	 24	

December 1993); 
•	 Convention	Establishing	the	Multilateral	Investment	Guarantee	

Agency; and
•	 Convention	on	the	Settlement	of	Investment	Disputes	between	

States and Nationals of Other States. 

Kazakhstan is also party to bilateral investment treaties with 
the following states (according to information published by the 
United Nations Conference on Trade and Development): Austria, 
Azerbaijan, Belgium and Luxembourg, Bulgaria, China, Czech 
Republic,	 Egypt,	 Finland,	 France,	 Georgia,	 Germany,	 Greece,	
Hungary, India, Iran, Israel, Italy, Jordan, Korea (Republic of), 
Kuwait, Kyrgyzstan, Latvia, Lithuania, Malaysia, Mongolia, the 
Netherlands, Pakistan, Poland, Qatar, Romania, Russia, Serbia, 
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Slovakia, Spain, Sweden, Switzerland, Turkey, Ukraine, the United 
Kingdom, the United States, Uzbekistan, Vietnam. 

We understand that the treaties referred to above are currently 
in force.

6 Is the state party to the ICSID Convention? 

Kazakhstan has ratified the ICSID Convention by law dated 9 
July 2004. The law has retroactive effect and has applied since 6 
December 2001.

7 Does the state have an investment treaty programme? 

This information is not publicly available. To our knowledge, 
there is no investment treaty programme pursued by the central 
government.

Regulation of inbound foreign investment

8 Does the state have a foreign investment promotion programme? 

We are not aware of any programme specifically focused on the 
promotion of foreign investment. However, the Programme for 
Accelerated Industrial and Innovation Development, adopted by the 
central government in 2010, applies to foreign investments as well. 
The programme contemplates broad benefits to investors willing to 
open new businesses within the ‘priority’ sectors of the economy 
(mainly non-resource exploration areas). 

Kazakhstan law offers benefits to investors into priority sectors 
of the economy. The list of priority sectors is approved by the central 
government, is publicly available and includes the following: agricul-
ture, light industries (including food production, chemicals, textiles, 
manufacturing of ready-made products), construction, transporta-
tion services, communication services, health care and education. 

Those who invest into the priority sectors may qualify for the 
following benefits: 
•	 temporary	exemption	from	payment	of	customs	duties	in	rela-

tion to property used in the implementation of the project; 
•	 temporary	exemption	from	payment	of	land	tax	and	property	

tax; 
•	 acquisition	of	land	plots	and	buildings	and	other	property	from	

the government to implement investment projects on free of 
charge basis; and 

•	 full	or	partial	compensation	from	the	government	for	the	costs	
associated with the development of infrastructure to start a busi-
ness in regions with underdeveloped infrastructure. 

It is worth mentioning that any benefits are extended based upon 
an investment contract entered into between the investor and the 
investment authority, namely the Committee for Investments at the 
Ministry of Industry and New Technologies. 

Kazakhstan laws also provide for a full exemption of tax to 
legal entities registered and operating within a number of special 
economic	zones	(SEZ)	opened	in	Kazakhstan.	There	is	a	special	law	
governing	the	activities	of	SEZ.	

9 Identify the domestic laws that apply to foreign investors and foreign 

investment, including any requirements of admission or registration of 

investments.

The main law regarding foreign investments is the Law on 
Investments, dated 8 January 2003. This Law sets out the main 
legal framework for investments, details the main protections and 
guarantees available to investors under domestic law, covers dispute 
resolution and establishes a set of investment preferences available 
to those who invest in priority sectors of the economy.

Apart from the above, there are a number of laws which may 
be relevant to foreign investors, for example the Law on Currency 
Regulation and Currency Control (13 June 2005), which sets out 
the main legal framework governing inflow and outflow of currency, 
including foreign currency; the Tax Code (10 December 2008); 
the	Labor	Code	 (15	May	2007);	 the	Law	on	Employment	of	 the	
Population (23 January 2001, this regulates, among others, employ-
ment of foreign workers); the Law on Licensing (11 January 2007, 
this regulates licensing of certain fields of activity) and the Law on 
Special	Economic	Zones	(21	July	2011,	this	applies,	 if	 the	 invest-
ment	is	registered	and	operates	in	the	SEZ).	

There are also many industry-specific laws which would gov-
ern foreign investors’ business, for example, the Law on Subsurface 
and Subsurface Use (24 June 2010); the Law on Banks and Banking 
Activity (31 August 1995) and the Law on Architecture and Town 
Planning (16 July 2001). 

It should be remembered that the Law on Currency Regulation 
and Currency Control sets out a number of requirements for 
inbound investments. Residents of Kazakhstan (companies regis-
tered in Kazakhstan or Kazakhstan citizens) are required to register 
the following transactions in connection with foreign investments 
with the National Bank of Kazakhstan: 
•	 direct	 investments,	namely	acquisition	of	 shares	or	other	par-

ticipation interests in companies, contribution of securities or 
property rights, including IP, into charter capital of companies 
registered in Kazakhstan when such contribution results in 
acquiring 10 per cent or more voting shares in such company, 
or contribution of property other than into the charter capital 
of the company by parties which possess 10 per cent or larger 
voting shares in the company; 

•	 loans	where	the	term	of	repayment	exceeds	180	days;
•	 acquisition	of	real	property,	except	moveable	property	treated	by	

Kazakhstan law as real estate (for example, vessels or aircraft);
•	 acquisition	of	exclusive	IP	rights;	and
•	 monetary	 contribution	 pursuant	 to	 a	 general	 partnership	 or	

trust management agreement.

The Law on Currency Regulation and Currency Control also sets 
out a number of situations where transactions are subject to manda-
tory notification of the National Bank.

10 Identify the state agency that regulates and promotes inbound foreign 

investment.

The Committee for Investments at the Ministry of Industry and 
New Technologies of the Republic of Kazakhstan is the main state 
government agency responsible for the promotion and regulation 
of foreign investments. There are several other state agencies, pri-
marily industry-specific, which also regulate foreign investments to 
a certain degree.

11 Identify the state agency that must be served with process in a 

dispute with a foreign investor.

The laws of Kazakhstan do not elaborate which state agency should 
be served with process in a dispute with a foreign investor. However, 
as seen from its Regulation, the Ministry of Justice is responsible for 
representing the republic in international arbitrations. In our view, 
the Ministry of Justice should be served with process in a dispute 
with a foreign investor. In practice, we have seen examples where 
notices have been addressed to the Prime Minister and copied to the 
Minister of Justice.
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Investment treaty practice

12 Does the state have a model BIT? 

Our analysis of BITs signed and ratified by Kazakhstan suggests that 
the content of the BITs varies to a substantial degree from treaty 
to treaty. Information about a model BIT is not publicly available. 
In this connection, we would presume that Kazakhstan has not yet 
adopted a model BIT.

13 Does the state have a central repository of treaty preparatory 

materials? Are such materials publicly available? 

There are central depositories (the National Archive and the Central 
State Archive). However, treaty preparatory materials are relatively 
difficult to obtain; they are fragmented, and the materials are not 
well organised. A substantial volume of materials is available within 
the archives of the Ministry for Foreign Affairs and, as we under-
stand, is not available to public. The available materials are divided 
between two archives located in two cities (Almaty and Astana). The 
Central State Archive (in Almaty) stores materials which date back 
to approximately 1991 and older. Materials dated onwards from 
1991 are stored in Astana at the National Archive. Information is 
available in physical format.

14 What is the typical scope of coverage of investment treaties?

It is difficult to generalise the treaties because, as we have mentioned 
above, treaty texts substantially vary from treaty to treaty, depending 
on the counter-party state. Still, typically, BITs define investments as 
any property, including moveable and immoveable property, shares 
or other participation in companies, claims to money or to any per-
formance having economic value, intellectual property rights and 
rights for economic activities granted under domestic law. 

Against this general background, however, certain treaties are 
more restrictive. For example, BITs signed with China, France, 
Russia, Sweden, Turkey and others provide that investments are eli-
gible for protection only if they have been made in accordance with 
laws of the recipient state. 

Generally, investors are defined as individuals having the citi-
zenship of a contracting state. Sometimes, permanent residents are 
also covered as investors as well as legal entities registered within 
the contracting state and doing business in that state. However, in 
a number of treaties additional requirements can be encountered. 
For example, BITs with China, South Korea and Russia elaborate 
that, in order to be eligible for BIT protection, investors must be 
permitted by the laws of the state of origin to make the investment. 
The BIT with Germany defines legal entities investors as those hav-
ing presence in the contracting state. The BIT with the Netherlands 
provides that, apart from legal entities registered in the contracting 
state, legal entities not registered in the contracting state but con-
trolled, directly or indirectly, by citizens of the contracting state also 
qualify as investors. Thus, in order to analyse a specific investor’s 
situation, the relevant treaty should be carefully reviewed. 

15 What substantive protections are typically available?

BITs signed with the United States, United Kingdom, Netherlands 
and Germany provide for the widest available protection to foreign 
investors and include most-favoured nation treatment, fair and equi-
table treatment, full protection and security, umbrella clause, and 
protection from direct and indirect expropriation. 

The BIT signed with France is slightly restrictive, as it does not 
contain an umbrella clause. The BIT signed with Switzerland is silent 
regarding full protection and security. The BIT signed with Turkey 
does not set out a number of the guarantees mentioned above, 
although thanks to the most-favoured nation clause there have been 

cases where investors have been able to rely upon substantive pro-
tections available under other BITs. The BIT with Russia is silent on 
full protection and security and the umbrella clause. The BIT with 
Sweden is silent on the umbrella clause and the full protection and 
security standard. 

There are number of BITs which provide for extra protection, 
for example, the availability of an effective mechanism for assert-
ing claims and enforcing rights with respect to investments (the BIT 
signed with Sweden) and ensuring transparency and publication of 
all laws and regulations relating to investments (the BITs signed with 
Russia and Sweden). 

16 What are the most commonly used dispute resolution options for 

investment disputes between foreign investors and your state? 

Out of 13 known investment treaty arbitrations involving 
Kazakhstan, nine were resolved using the ICSID framework (see 
question 18). There have been at least two instances where invest-
ment treaty arbitration was under the UNCITRAL rules (Ruby Roz 
Agricol and Kaseem Omar v Kazakhstan, World Wide Minerals v 
Kazakhstan), and three instances where SCC rules were used (Ascom 
SA v Kazakhstan, Biedermann International Inc v Kazakhstan and 
CCL v Kazakhstan). 

It is difficult to fully answer this question given the unavailability 
of public information about all investment treaty arbitrations and 
how they were resolved. 

17 Does the state have an established practice of requiring confidentiality 

in investment arbitration? 

There appears to be no consistent practice of requiring confiden-
tiality, because out of 13 known investment arbitrations involving 
Kazakhstan three awards are confidential and four awards are not. 
Five proceedings are pending.

Investment arbitration history

18 How many known investment treaty arbitrations has the state been 

involved in? 

Kazakhstan has been involved in 13 known investment treaty arbi-
trations (see below). Out of all cases referred to below, information 
is publicly available about nine cases on the official website of the 
ICSID: 
•	 AES Corporation and Tau Power BV v Kazakhstan;
•	 KT Asia Investment Group BV v Kazakhstan;
•	 Caratube International Oil Company LLP and Devincci Salah 

Hourani v Kazakhstan; 
•	 Türkiye Petrolleri Anonim Ortaklığı v Kazakhstan;
•	 Enrho St Limited v Kazakhstan;
•	 Liman Caspian Oil BV and Dutch Investment BV v Kazakhstan 

and Rumeli Telekom AS; 
•	 Telsim Mobil Telekomunikasyon Hizmetleri AS v Kazakhstan;
•	 CCL v Kazakhstan;
•	 AIG Capital Partners and CJSC Tema Real Estate Company v 

Kazakhstan;
•	 Biedermann International Inc v Kazakhstan;
•	 Ruby Roz Agricol and Kaseem Omar v Kazakhstan;
•	 World Wide Minerals v Kazakhstan; and 
•	 Ascom SA v Kazakhstan. 

19 Do the investment arbitrations involving the state usually concern 

specific industries or investment sectors?

Although it is difficult to generalise, from the list of cases referred 
to above it could be inferred that the majority of investment arbi-
trations have been concerned primarily with the exploration and 
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production of hydrocarbons. There have also been investment 
arbitrations involving telecommunications, real estate and power 
generation.

20 Does the state have a history of using default mechanisms for 

appointment of arbitral tribunals or does the state have a history of 

appointing specific arbitrators?

Although it is difficult to generalise given that available information 
is very limited, we have seen that the state has appointed specific 
arbitrators who could be seen as having pro-state views.

21 Does the state typically defend itself against investment claims? Give 

details of the state’s internal counsel for investment disputes.

As we understand from publicly available sources, typically, the state 
defends itself. In past investment treaty arbitrations, the state hired 
the following two international law firms: Reed Smith LLP and 
Curtis, Mallet-Prevost, Colt & Mosle LLP.

Enforcement of awards against the state

22 Is the state party to any international agreements regarding 

enforcement, such as the UN Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards?

Yes, Kazakhstan acceded to the 1958 New York Convention on 
the	 Recognition	 and	 Enforcement	 of	 Foreign	 Arbitral	 Awards.	
Kazakhstan	 is	 also	 a	 party	 to	 the	 1961	 European	 Convention	
on International Commercial Arbitration. As mentioned above, 
Kazakhstan acceded to the 1965 ICSID Convention. 

Kazakhstan is also a party to at least seven bilateral treaties on 
the recognition and enforcement of judgments of state courts, and 

two similar multilateral treaties signed within the framework of for-
mer Soviet Union states (the 1993 Minsk Convention and the 2002 
Kishinev Convention).

23 Does the state usually comply voluntarily with investment treaty 

awards rendered against it? 

There is no comprehensive information about the enforcement by 
Kazakhstan of arbitral awards issued against it. However, in at least 
one instance (AIG Capital Partners and CJSC Tema Real Estate 
Company v Kazakhstan) Kazakhstan courts refused enforcement, 
referring to Kazakhstan’s absolute immunity, which led the investor 
to initiate enforcement proceedings in the United Kingdom. Although 
in the United Kingdom the investor was not able to recover the 
amount sought due to the sovereign immunity of the Kazakhstan’s 
National Fund, which property the investor has sought to enforce, 
from publicly-available sources we understand that Kazakhstan has 
ultimately paid the award. As we also understand from publicly 
available sources, Kazakhstan generally settles disputes and pays 
compensation in exchange for confidentiality. However, we are not 
in a position to verify the accuracy of this statement.

24 If not, does the state appeal to its domestic courts against 

unfavourable awards? 

We are not aware of this. We are aware that on several occasions 
Kazakhstan attempted to annul arbitral awards issued in investment 
treaty arbitrations.

Unlike states seeking to withdraw from the ICSID Convention or adopt 
legislation making it more difficult for investors to resort to investment 
treaty arbitration, Kazakhstan remains active in entering into bilateral 
investment treaties. For example, according to the Ministry of Industry 
and New Technologies, the state plans to conclude BITs with, among 
others, Australia, Iran, Bahrain, Brazil, Canada, China (new edition), 
Croatia, Denmark, Japan, Lebanon, Moldova, Morocco, Norway, Oman, 
Saudi Arabia, Thailand, Singapore and Turkey (new edition). This 
demonstrates the understanding that the volume of foreign direct 
investment and its benefit outweighs the cost of facing investment 

treaty claims brought against Kazakhstan by aggrieved investors. 
Still, as the volume of foreign direct investment into Kazakhstan 

grows, and in connection with the state’s tightening of regulatory 
regimes, particularly in the extractive industries, and the state’s 
increased involvement in the economy overall, we notice a growing 
number of investment arbitrations being initiated against Kazakhstan. 
If the number of investment arbitrations continues to grow, it is not 
clear whether the state’s strategy in relation to foreign investment will 
remain consistent or if it will be subject to major revision.

Update and trends
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25 Give details of any domestic legal provisions that may hinder the 

enforcement of awards against the state within its territory. 

Article 1102(2) of the Civil Code of Kazakhstan declares absolute 
immunity of property of the republic from suit and enforcement by 
courts of foreign states. Kazakhstan laws are silent as to whether 
the property of the state enjoys immunity within the courts of 
Kazakhstan. However, according to publicly available information, 
in at least one instance the Kazakhstan court seems to have refused 

enforcement of an investment arbitration award issued against 
Kazakhstan referring to the absolute immunity of the property of 
Kazakhstan. However, it is not clear to us on which particular legal 
ground such rejection to enforce was based. Although there is no 
legal prohibition to enforce against the property of Kazakhstan in 
the Kazakhstan courts, in practice it is difficult, if not impossible, to 
expect that the courts would do this.
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