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Rehabilitation Procedure under New Kazakh Bankruptcy Law: Another Way to 
Avoid the Claims of Creditors? 
 
Introduction 
 
Kazakhstan’s economy is experiencing serious downturn with steep fall in the prices of 
its major exports: crude oil and metals. Most companies engaged in extractive 
industries started facing signs of financial weakness as early as this spring. This was 
followed by the announcement of the National Bank on 20 August 2015 that Tenge - 
Kazakhstan’s national currency would be floated.  
 
Since 20 August 2015 Tenge lost approx. 40 per cent of its value. These circumstances, 
combined with the effect of economic sanctions imposed on Russia have caused a 
chain of defaults on the part of Kazakh debtors which had foreign currency obligations 
to creditors. Although the situation is not too bad, at this moment, we observe a growing 
number of insolvencies and debt recovery litigations in Kazakh courts. 
 
This article aims to introduce readers to Rehabilitation Procedure under New Kazakh 
Bankruptcy Law enacted in 2014, as Rehabilitation Procedure is becoming more and 
more popular with Kazakh debtors, sometimes, as a tool to avoid the claims of creditors. 
Below, we will discuss main rules applicable to Rehabilitation Procedure under Kazakh 
law and options for protection available to creditors. 
 
Rehabilitation Procedure 
 
Rehabilitation Procedure was first introduced in 2012 into the previous Bankruptcy Law 
of 1997 with the aim to provide protection to companies which experienced financial 
difficulties during the economic crisis of 2008-2009. In the New Bankruptcy Law of 2014 
the Rehabilitation Procedure was substantially improved.  
 
Rehabilitation Procedure is effectively a debt restructuring procedure with the protection 
and supervision of court. Introduction of Rehabilitation Procedure in relation to a debtor 
has the following implications: enforcement of judgments against the debtor is 
suspended, no money can be collected from debtor’s bank accounts, interests and 
penalties on all amounts due by the debtor stop to accrue, etc. All claims of creditors 
may only be filed within Rehabilitation Procedure, as discussed below.  
 
Rehabilitation Procedure is introduced by court for a term of up to five years. Duration of 
the Rehabilitation Procedure would be established by the creditors and the debtor in the 
course of developing a Rehabilitation Plan, as described below. Rehabilitation 
Procedure does not affect ongoing debt recovery litigations against the debtor or those 
which will be commenced after introduction of the Rehabilitation Procedure, provided 
that the judgment so obtained will not be enforced.  
 
Main Criteria 
 
According to the Bankruptcy Law, Rehabilitation Procedure may be introduced by court 
in relation to a debtor, if the debtor is capable of demonstrating the following:  
 

(i)  Insolvency or the risk of insolvency in the following 12 months; and 
 

(ii)  Ability to restore solvency.  



 
Insolvency is defined, among other things, as a situation where:  
 
- (1) Claims of creditors for damage to life and health, alimony payments, wages, 

compensations under labor agreements, social contributions, pension contributions 
and others where the total amount of such claims is not less than 100 Monthly 
Calculation Indices (MCIs) or approx. 590 USD and (2) such obligations are not 
performed during more than three months; 
 

- (1) Obligations for payment of tax and other payments to state budget are not 
performed during four months; and (2) the amount of such claims exceeds 150 
MCIs (approx. USD 880); or 
 

- (1) Obligations to all other creditors are not performed during three months and (2) 
such claims (if the debtor is a legal entity) are not less than 1,000 MCIs (approx. 
USD 5,900)1; 

 
Criteria applicable to the debtor’s insolvency are relatively easy to establish, as relevant 
monetary thresholds are low. However, most difficulties arise with the second criterion – 
debtor’s ability to restore solvency. Law and judicial practice are not sufficiently clear to 
define this second criterion.  
 
The Bankruptcy Law provides that, in order to meet the second criterion, the debtor 
must prove that it has the ability to improve its financial situation, for example, by way of 
existing contracts with buyers of goods/services which envisage regular cash flows to 
the debtor, loans or other arrangements with third parties to finance the debtor, debtor’s 
approved plans to optimize costs and improve profitability, and other similar measures.  
 
In practice, debtors find it most difficult to meet the second criteria. Alternatively, if the 
court supports the debtor, lack of clarity in this criterion is utilized by courts to introduce 
rehabilitation. Courts may reach different conclusions on a relatively similar set of 
documents provided by debtors.  
 
Review by the Court 
 
Debtor’s application to introduce Rehabilitation Procedure must be reviewed by court 
within one month. The court must study the file, decide whether or not it is properly 
drafted, and if sufficient evidence is presented. The court must inform all creditors of the 
debtor (including foreign creditors), give the creditors opportunity to study the file, hear 
creditor’s objections, and issue judgment.  
 
It is extremely difficult for creditors to study the file at short notice and express opinion 
on the application. Sometimes, creditors could receive summons from court very late. 
As such, it is important that creditors keep a close eye on Kazakh debtors, including on 
new litigations commenced by the debtor or in relation to the debtor. Ongoing and new 
litigations could be tracked through the website of the Supreme Court.  
 
During court proceedings creditors may object to the debtor’s application. Creditors may 
be required by court to explain reasons for the objection. Generally, creditors argue that 
the debtor has failed to supply sufficient evidence to prove the ability to restore 
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 Monetary threshold is significantly lower, if the debtor is an individual. 



solvency. Creditors should closely review financial documents supplied by the debtor 
with its application. Contracts between the debtor and its customers should be 
reviewed. Contracts should not expire soon and they must provide for concrete 
obligations of customers to buy goods/services from the debtor. In our experience, to 
demonstrate steady cash flow the debtor supplied copies of contracts for the sale of 
crude oil which were about to expire in two months following the date of the court 
hearing. Other contracts provided by the debtor did not contain specific obligations of 
customers to buy crude oil. Evidence like this would not be sufficient to prove the 
debtor’s ability to restore solvency. 
 
Other evidence supplied by the debtor should also be critically reviewed (for example, in 
the same proceedings, the debtor supplied a report published by a Russian bank 
predicting that the price of crude oil would increase starting from 2016 by approx. USD 
10 each year, and entire business plan was based on the assumption that the price of 
crude oil would increase). Under Kazakh law, judges cannot base judgments on the 
assumption that certain events would occur in future, so even a serious likelihood that 
the price of crude oil would increase is not sufficient to support introduction of 
rehabilitation. Court rejected the application on the basis, among other things, that the 
debtor’s allegations that the price of crude oil would increase was a speculation.  
 
If the Debtor’s Application is Rejected 
 
If the court rejects the application, judgment of the District Court could be appealed to 
the Appellate Court and further to the Cassation Court. The judgment could be 
appealed to Appellate Court within 15 days following receipt. Appeal to Cassation Court 
could be filed within six months following entry of the judgment into effect.  
 
The judgment enters into effect if it is not appealed to the Appellate Court within 15 days 
following receipt. If appealed to the Appellate Court, the judgment would enter into 
effect immediately after announcement by the Appellate Court. Similarly, resolutions 
issued by the Cassation Court enter into effect immediately after announcement.  
 
If the court’s decision to refuse to introduce rehabilitation enters into effect, the debtor 
would cease to enjoy protection from creditors, and creditors may resume enforcement 
of judgments in relation to the debtor. At this point, creditors which do not have binding 
judgments against the debtor would be disadvantaged, as they would not have legal 
means to collect the debtor’s assets without a binding judgment, while obtaining such 
judgment would require substantial time.  
 
In this connection, it is generally recommended that creditors pursue legal proceedings 
notwithstanding ongoing proceedings in court over introduction of rehabilitation. Debt 
recovery proceedings in Kazakhstan may be expensive, as a state duty which claimant 
must pay to court to file a claim is generally three per cent of the claimed amount. State 
duty is also paid to file an appeal to Cassation Court at 1.5 per cent of the amount 
claimed/appealed.  
 
Still, if little or nothing is left of the debtor’s assets by the time a creditor obtains a 
binding judgment, the creditor may commence proceedings seeking bankruptcy of the 
debtor. Bankruptcy procedure under Kazakh law, under certain circumstances, allows 
return of assets of the debtor collected by other creditors within six months preceding 
the debtor’s bankruptcy.  
 



Sometimes, in order to oppose collections by creditors, debtors could mortgage all or 
most of their assets to friendly third party creditors at very low prices and to secure very 
small obligations. If creditors decide to collect the debtor’s assets, such friendly creditor 
could foreclose upon the debtor’s assets to prevent unsecured creditors from collecting 
the same. In our experience, a debtor secured KZT 20 million obligations (approx. USD 
57 thousand) by assets worth KZT 500 million (USD 1.5 million). 
 
Irregularities like this could be established during the analysis of financial and 
contractual documents supplied by the debtor to court along with the application to 
introduce rehabilitation. Creditors may challenge such mortgage agreements in court, 
but the most effective option would be again to commence bankruptcy proceedings, as 
bankruptcy procedure, as described above, allows creditors to seek return of assets 
which the debtor transferred to third parties on questionable terms.  
 
If Rehabilitation is Introduced 
 
Following entry of the judgment into effect the court would appoint a Temporary 
Administrator (an individual certified and registered with local tax authority) mainly to 
register the claims of creditors. Within three months following entry of the judgment into 
effect, creditors and the debtor must develop a Rehabilitation Plan which sets out 
specific measures to be implemented in relation to the debtor to restore its solvency.  
 
Temporary Administrator would also issue conclusion on viability of the Rehabilitation 
Plan and then submit it to court’s approval. Temporary Administrator cannot be 
controlled by creditors, and sometimes it could be a party which may be directly or 
indirectly linked to the debtor.  
 
If Rehabilitation Procedure is introduced, creditors may bring their claims to the 
Temporary Administrator. Temporary Administrator may refuse to recognize the claims 
of creditors even though the debtor recognized such claims in its accounting books and 
records as filed with the application to introduce rehabilitation. Temporary Administrator 
may reduce the claims of creditors substantially.  
 
In this case, creditors could challenge the Temporary Administrator’s actions in court. In 
the event of such litigation, the applicable state duty would be very low (approx. USD 3), 
as nature of the claim would be non-monetary (challenging the actions of Temporary 
Administrator, as opposed to recovery of debt).  
 
After approval of the Rehabilitation Plan, the Temporary Administrator would be 
replaced by a Rehabilitation Manager. Rehabilitation Manager is selected by the 
Meeting of Creditors to implement Rehabilitation Plan and assume current management 
of the debtor. At this point, debtor’s shareholders may cease control over the debtor. If 
the meeting of creditors so approves, management of the debtor could remain with the 
debtor’s shareholders and management appointed by them.  
 
Common Tactics Which Could be Employed by Debtors 
 
Bankruptcy Law allows meeting of creditors to take key decisions on the debtor’s 
behavior during Rehabilitation Procedure (for example, to approve Rehabilitation Plan, 
cancel Rehabilitation Procedure, leave current control of the debtor with the debtor’s 
management, etc.). Voting is based on the principle that one Tenge equals one vote. 



This effectively prevents small and medium creditors to make serious impact on the 
vote, unless they coordinate actions, which is very rare.  
 
Votes of affiliated creditors are not counted. However, in practice, affiliated entities of 
the debtor may enter Rehabilitation Procedure as creditors without disclosing their 
affiliation. This could particularly be the case if affiliated creditors of the debtor are 
registered within offshore jurisdictions. Sometimes, the debtor and certain creditors not 
affiliated with the debtor but friendly to it may act in concert to increase debts owed by 
the debtor to such friendly creditor to ensure that the voting power of such creditors is 
increased.  
 
It is, therefore, important that creditors do not only thoroughly review financial 
information provided by the debtor, but also review the identities of largest creditors and 
the legal basis of their claims.  
 
Conclusion 
 
With ongoing economic crisis in Kazakhstan the number of defaults and insolvency 
proceedings involving Kazakh debtors is likely to increase. Accordingly, interest towards 
Rehabilitation Procedure is likely to grow among debtors. It is, therefore, important that 
creditors employ relevant early warning mechanisms and keep a close eye on the 
behavior of Kazakh debtors. Creditors should also be aware of the peculiarities of 
Rehabilitation Procedure and its grey areas.  
 

***** 
 
This information is provided for your convenience and does not constitute legal advice. 
It is prepared for the general information of our clients and other interested persons and 
it may include links to websites other than the GRATA International website. This 
information should not be acted upon in any specific situation without appropriate legal 
advice. 
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