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Foreword
Lord Gold, David Gold & Associates

As global trade and interconnectivity continues to intensify, with large 
commercial groups utilising complex structures across multiple jurisdictions, 
responding effectively to the discovery of wrongdoing has become ever more 
diffi cult. At the same time, an increasingly active international regulatory 
environment, under which companies have been facing severe civil and 
criminal penalties (not to mention follow-on civil litigation), only serves to 
underline the importance of navigating the relevant legal regimes correctly. 
It is necessary for anyone tasked with advising on such matters to familiarise 
themselves with the key legal issues relating to corporate fraud and 
corruption in each of the jurisdictions in which their clients operate. This 
book will be of great assistance in that regard.

Numerous recent examples highlight the potential consequences where 
companies fail suffi ciently to prevent, investigate, report and/or remedy 
fraudulent or corrupt activity. The collapse of MF Global in late-2011 
took place in the context of allegations of fi nancial misconduct, including 
dipping into client accounts to make up for its own funding shortfalls, 
and this has resulted in a number of civil and criminal actions against 
former offi cers and the company itself. More recently, the Banco Espirito 
Santo group in Portugal has collapsed amid accusations of serious fi nancial 
irregularities, leading to its healthy assets being stripped out into a ‘good 
bank’ established by the Portuguese regulators. The huge fi nes imposed 
on several banks as a result of the recent Libor scandal, as well as the 
$490m fi ne against GlaxoSmithKline in China following serious bribery 
allegations, serve as further stark reminders of the severity of the potential 
repercussions that companies can face for unlawful activity. It is clear that 
this book, which attempts to address corporate fraud and corruption at an 
international level, has become even more relevant since the publication of 
the second edition. This has given rise to a need to update and expand the 
publication. This third edition deals with the major legal developments in 
the last three years, and there are new chapters covering several important 
jurisdictions, notably the USA, as well as current and emerging economic 
powers: Canada, India, and Nigeria and a number of smaller but strategically 
signifi cant jurisdictions: The Bahamas, Cyprus, Gibraltar, Ireland and 
Kazakhstan.

Helpfully, and in common with previous editions, the chapters follow a 
common structure, addressing the following key areas: the management of 
the internal investigation, obtaining disclosure from third parties, steps that 
a victim of fraud might take to preserve assets and evidence, causes of action 
available to a victim of fraud, and anti-bribery/corruption legislation.
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The management of an internal investigation in particular is a diffi cult 
and sensitive process which requires an appreciation of different legal 
nuances across the various jurisdictions in which the investigation is to 
take place. This is no easy task given the number of legal issues that can 
arise during the course of an investigation. The investigators must ensure 
that their activities, which will likely include interviews with employees 
and (if possible) a review of their emails and other communications, are 
conducted in accordance with applicable data protection, privacy, human 
rights and employment laws. These can differ widely between jurisdictions, 
and investigators must not fall into the trap of assuming that the satisfaction 
of one country’s requirements will suffi ce elsewhere – any failure to navigate 
the different national rules correctly could result in any evidence obtained 
being deemed inadmissible, and/or sanctions being imposed on the 
company itself. Similarly, the rules regarding legal privilege, including the 
types of communications that can attract privilege and the circumstances in 
which privilege will be waived, can vary markedly across jurisdictions. Some 
countries also have strict rules prohibiting ‘tipping-off’ employees before 
the authorities have had a chance to seize evidence, with civil and criminal 
sanctions for non-compliance. A detailed multi-jurisdictional guide such 
as this will be an invaluable resource for anyone seeking to address these 
diffi cult issues.

An issue of increasing prominence in a number of jurisdictions is whether 
a company (or its employees) should take advantage of leniency regimes by 
disclosing details of wrongdoing and so seek relief from prosecution and/or 
other sanctions. Following a number of high-profi le corporate scandals and 
collapses, authorities in various jurisdictions have taken steps to encourage 
and incentivise whistleblowing and self-reporting. The US has strengthened 
its whistleblower regime in recent years, and in the UK the new Director 
of the Serious Fraud Offi ce, David Green CB QC, has reached out to the 
business community to encourage self-reporting, stressing in a speech in 
October 2013: ‘If a company made a genuine self-report to us … in circumstances 
where they were willing to cooperate in a full investigation and to take steps to 
prevent recurrence, then in those circumstances it is diffi cult to see that the public 
interest would require a prosecution of the corporate.’ Similar trends can be 
observed elsewhere.

Another important development has seen competitor businesses sue 
their rivals for damages where the latter have been found to have engaged 
in corrupt practice for example in the course of a public procurement 
process. Such claims have been seen in the US for a number of years (the 
Compass Group reportedly reached a substantial settlement with two rival 
companies in 2006 after it was investigated for alleged bribery to secure 
commercial contracts). 2014 saw the fi rst follow-on damages claim of this 
sort in the English Courts brought against Innospec which was accused 
by a Jordanian competitor of having conspired to use unlawful means in 
allegedly paying bribes to a Middle Eastern Oil Ministry. While such claims 
will often be diffi cult (in particular, it will not be straightforward for the 
claimant to establish that the alleged bribery caused it to incur loss), this 
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is a development of which practitioners should be keenly aware and the 
risk of such claims being brought by competitors may factor into their 
considerations when deciding whether to admit guilt and reach a settlement 
with national authorities.

Finally, the coming into force of the Bribery Act 2010 in the UK has 
been a highly signifi cant development with international repercussions, 
setting a ‘gold standard’ for anti-corruption regulation. The Bribery Act is 
extraterritorial in scope (much like the Foreign Corrupt Practices Act of 1977 
(FCPA) in the US and goes further in outlawing facilitation payments), and 
creates offences not just for the giving and receiving of bribes, but also in 
respect of a failure by commercial organisations to prevent bribery. This 
requires companies to take a pro-active approach and it is therefore more 
important than ever for international companies (and particularly those 
operating in markets known to be high risk for bribery and corruption) to 
establish robust compliance mechanisms. Although the Bribery Act has 
given rise to little signifi cant enforcement activity so far, this is likely a result 
of the complex nature of regulatory investigations and practitioners would 
be wise not to assume that the UK authorities will be in any way reluctant 
vigorously to enforce their new powers.

As someone with years of experience advising and working with large 
corporate entities to investigate and litigate frauds and to strengthen 
governance and compliance functions and more recently as monitor of BAE 
Systems plc (appointed by the US Department of Justice), I found this book 
highly informative and timely. I worked alongside the book’s General Editor, 
Simon Bushell, whilst we were both partners at Herbert Smith. Simon is a 
leading practitioner in this area, and he has pulled together, in this third 
edition of International Fraud and Asset Tracing, a book which is accessible, 
detailed and clearly structured, enabling easy comparisons between different 
jurisdictions. It will be an important resource for both in-house and external 
counsel advising on international fraud and corruption.

Lord Gold
Solicitor and strategic consultant
US Department of Justice Monitor of BAE Systems plc
Formerly Head of Litigation and Senior Partner of Herbert Smith
info@davidgoldassociates.com
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Kazakhstan
GRATA Law Firm  Bakhyt Tukulov & Bolat Miyatov

1. INTRODUCTION
As the interest of foreign investors in resource-rich Kazakhstan is growing, 
a large number of Kazakhstani companies are being listed in the world’s 
largest fi nancial centres to raise capital. Not all of the Kazakhstan-based 
companies have proved to be good investments to foreign investors. As 
history has shown, the lack of good corporate governance and transparency 
has led to a few massive fraud scandals and subsequent investigations within 
Kazakhstan and abroad (including one involving the UK Serious Fraud 
Offi ce). Timely internal investigations could have resolved some of these 
at early stages. This demonstrates how important it has become to conduct 
internal investigations in Kazakhstan properly, early and quickly enough. 

The laws of Kazakhstan concerning internal investigations are in the early 
stages of development, while the civil procedure and criminal procedure 
laws, although comprehensive, may not be fl exible enough to achieve the 
set objectives. Our jurisdiction faces similar legal challenges to others in the 
region, such as Russia. The laws are silent in some respects, and this creates 
considerable legal uncertainty during an internal investigation. However, we 
must state that the situation is gradually improving.

In our view, notwithstanding the challenges, with appropriate 
preparation, the pitfalls of the law could be mitigated to a reasonable degree 
by way of adopting relevant internal policies, drafting employment contracts 
properly and strictly observing the formalities of local law.

2. MANAGING THE INTERNAL INVESTIGATION
The laws of Kazakhstan do not contain any specifi c rules, regulations or 
procedures to be followed in the course of internal corporate investigations, 
as the concept of corporate investigations is new to our country. As the law 
mostly remains silent, corporate investigations are generally governed by the 
internal policies of a company, provided that they correspond to the various 
legal norms and regulations contained in labour law, constitutional law, civil 
and criminal law, as well as civil and criminal procedure law.

It is not suffi cient to adopt a comprehensive corporate policy which 
governs internal investigations. Under Kazakhstan law, if a company wants 
its employees to observe any corporate policy or any of the rules contained 
in it (even if the policy is not fully disclosed), the relevant employment 
contract must contain a rule stating that employees must observe such 
internal policies. In order to ensure that employees understand their 
rights and obligations within the framework of relevant corporate rules, it 
is important that they are properly informed of the contents of relevant 
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policies in their own language. Employees should confi rm their awareness of 
the rules by putting their signature on an employee’s copy of the rules.

This way, the employer can achieve a reasonable degree of confi dence in 
avoiding future allegations that the relevant corporate investigation is illegal 
and the fi ndings thereof should be disregarded. If the procedures described 
above are not observed, due to lack of relevant rules and regulations, it may 
be very diffi cult, if not impossible, to manage the investigation and ensure 
that its fi ndings could be used in any future civil or criminal investigations.

In May 2013, Kazakhstan introduced a framework law on personal data 
and its protection (the Data Protection Law), which has helped to systemise 
and combine the majority of rules and principles contained in various laws 
applicable to the handling of personal information (the Data Protection 
Law defi nes personal information as information which defi nes or makes it 
possible to defi ne an individual’s identity).

Some of the rules and principles described in the Data Protection Law 
are generally applicable to corporate investigations, although this may 
sometimes be an unwanted result for the employer (as discussed below). 
For example, according to the key principle of the Data Protection Law, 
in order for an employer to collect and process (as defi ned below) an 
employee’s personal information, the employee must give his (her) consent. 
It is therefore very important to ensure that the employee’s consent to the 
employer’s collection and processing of personal information is obtained 
prior to commencing a corporate investigation.

Although the employee’s consent is obtained for the purposes of the 
Data Protection Law or the civil law, as the case may be, sometimes the 
use of documents and information collected in the course of a corporate 
investigation may not be admissible in court. For example, even if 
employees are properly informed of their employer’s corporate policies 
about implementing the use of various tracking software, video and other 
surveillance, the reliability of the information collected by such imported 
software or hardware could be questioned by the court or defendants where 
such software and equipment do not have the relevant certifi cates for use in 
Kazakhstan (if applicable).

Sometimes, if evidence presented by an employer proves inadmissible or 
otherwise insuffi cient to support the claim and the case fails, the employee 
can bring a claim seeking compensation for moral harm, damages and/
or loss of reputation. There have been cases where employees have tried to 
create negative publicity for the employer.

In this context, the law enforcement system of Kazakhstan or the 
judiciary is not always best suited to pursue claims against parties engaged 
in fraud, as the system may not be suffi ciently independent or reliable. 
There have been instances where criminal investigations in connection 
with allegations of fraud were too protracted and relevant individuals 
were able to fl ee the country. Sometimes, criminal proceedings have been 
terminated after alleged criminals infl uenced the course of the investigation. 
Recently, there was an instance where, as retaliation to fraud litigation 
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initiated outside of Kazakhstan, the company itself faced various criminal 
investigations, state audits and other forms of administrative pressure.

The collection of information in the course of the investigation prior 
to any civil or criminal proceedings, particularly from third parties, is a 
challenging task. All of these and many other considerations may explain 
why Kazakhstan remains a challenging jurisdiction for fraud investigations, 
and why corporate investigations in this country are undertaken very 
cautiously and with little public disclosure.

2.1 Hard copy documents
The Republic of Kazakhstan Labour Code is silent as to whether an employer 
may search an employee’s offi ce desk, any documents on work computers, 
or the business email and related items. That said, it seems illogical that 
an employer cannot perform searches of its own equipment and premises. 
Although the law remains unclear, in order to avoid any allegations of 
illegality in future, it would be important to obtain the employee’s prior 
written consent to such searches by, for example, including this consent in 
the employment contract or internal policies – provided, in the latter case, 
that the employee has signed it in writing. It may become extremely diffi cult 
to conduct the search if no such prior consent in writing is obtained.

The obtaining of an employee’s consent to searches and other conditions 
of employment is a key principle based on civil and labour law. According 
to the general principle of civil and labour law, once the employee’s consent 
is obtained it cannot be revoked. The scope of activities which an employer 
may undertake in the course of the search would depend on the scope of the 
employee’s consent. However, obtaining employee consent may not always 
be suffi cient to ensure that the search is legitimate and the fi ndings of the 
investigation would be admissible in court.

Prior to commencing searches of an employee’s documents, it would be 
important to understand the levels of legal protection relevant documents 
discovered during the investigation would enjoy under Kazakhstan law 
and whether searches of such documents could affect any third parties. A 
document discovered during the search may fall within one of the following 
main categories:
• the employee’s personal data;
• data related to the private life of the employee (which may or may not 

overlap with personal data);
• the employer’s business information; or
• third party commercial information, etc.

In each case, the level of treatment of such information as well as the 
possible liability for illegal collection, storage and otherwise handling 
thereof would be different.

It may be that a large volume of documents discovered during the search 
would fall within the category of personal data. Data Protection Law defi nes 
personal data as ‘information stored on electronic, paper and (or) other material 
drive which relates to a subject of personal data or through which the subject of 
personal data could be defi ned’. Thus, not every document of the employee 
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would enjoy protection under Data Protection Law – only those which relate 
to and contain information that defi nes the employee. This same principle 
applies to documents in electronic format.

If a document comprises personal data, the employer may process it 
(processing means collection, storage, modifi cation, supplementing, use, 
disclosure, depersonalisation, blocking and destruction of personal data) 
with the employee’s consent, as explained above. If consent is not obtained, 
the subject of the personal data may require that data to be destroyed.

The Data Protection Law contains a default rule which allows the subject 
of personal data to revoke his (her) consent to the processing of that data. 
The law contains an exception to this general rule: consent cannot be 
revoked where the subject of personal data has any outstanding obligations. 
Because the Data Protection Law is relatively new (adopted in May 2013) 
and relevant practices and interpretations thereof have not yet developed, 
clearly, employers would wish that the employee’s information does not fall 
within the scope of the Data Protection Law.

The Data Protection Law also envisages situations where personal data 
could be processed without the consent of the subject of that data. However, 
such cases relate to situations where, for example:
• a criminal investigation is commenced;
• it is not possible to obtain consent of the subject of personal data while 

processing is required to protect a third party’s rights and legitimate 
interests; or

• a journalist investigation requires disclosure of personal data, and 
others.

Thus, an employee could argue that relevant documents and information 
discovered during a corporate investigation constitutes his (her) personal 
data and, therefore, the employee has the right to revoke his (her) prior 
consent. In our view, even if such allegation is raised, revocation of consent 
could be avoided by engaging an advocate hired by, for example, the 
shareholders of the company to collect this information. In this case, the 
company would be obliged to disclose the personal data to the advocate, 
although, again, the employee could argue that in doing such search the 
advocate did not act within the framework of a criminal case and, therefore, 
the evidence so collected is not admissible.

The Data Protection Law imposes a number of obligations upon the party 
processing personal data (in our situation, this would be the employer). 
Kazakhstan laws provide for penalties for failure to protect personal data 
ranging from approx. $500 to $3,000, and from $4,000 to $7,000 for illegal 
collection of personal data. Individuals liable for inappropriate handling 
of personal data, apart from being fi ned, could be subject to criminal 
imprisonment (there is no concept of criminal liability of legal entities 
under Kazakhstan law; in this case, relevant individuals of the company 
responsible for the handling of personal data could be subject to criminal 
liability).

Apart from personal data and documents relating to the employer’s 
business, the search may reveal documents or information relating to the 
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private life and any other sensitive information of the employee or third 
parties. Even if the employee’s consent is obtained, the law requires that 
information relating to the employee’s private life must be protected.

What if, during the search, the employer learns of certain details of the 
employee’s private life or the lives of third parties, commercial secrets of 
third parties, or any other information with respect to examination of which 
the employer has not obtained the relevant consent? Generally, this risk 
is avoided by requiring employees, through their employment contract or 
the employer’s policies, to use offi ce equipment and software, including 
electronic mail, solely for the purpose of performing the employee’s work 
duties. The employee could be informed that the employer would have the 
right to do searches, and that no documents or other information that does 
not relate to the business should be stored at the employee’s work desk. This 
approach could help the employer to avoid any third party claims or claims 
from the employee to the effect that this information was illegally accessed 
during the search.

The examples described above illustrate the challenges faced by 
companies conducting internal investigations in Kazakhstan and the key 
problematic issues which may arise in the course of such investigations. 
Thus, the legal framework relevant to internal corporate investigations in 
Kazakhstan is at an early stage of development and is yet to see further 
considerable improvements.

2.2 Electronic documents
The same principles as described above apply to electronic documents.

2.3 Obtaining oral evidence from employees
Generally, Kazakhstan law does not elaborate on procedures to be followed 
in the course of employee interviews as part of an internal investigation. 
This is why the course of the interview and the other relevant procedures, 
including the obligations of employees in the course of the interview 
and any other relevant rules, should be set forth in internal policies and 
incorporated by reference into the employment contract. The relevant 
policies could specify the obligations of employees, for example, to report 
suspicious activities, to provide the employer with all information known to 
them with respect to the fraud, and any other requirements not prohibited 
by law.

The course of the interview could be recorded in a protocol or by 
means of audio/video recording, provided the employees have specifi cally 
consented, or if this is provided for by internal policies or employment 
contracts. The law does not provide for an employee’s right to be legally 
represented and attend interviews with a colleague, although, in our view, 
an employee is not prohibited from consulting his (her) lawyer.

Interview notes would be admissible as evidence, provided the person 
being interviewed has signed the notes and, preferably, the person’s 
signature has been certifi ed by a public notary. Nevertheless, according to 
civil procedure law, courts would invite the person being interviewed to 



Kazakhstan

280 EUROPEAN LAWYER REFERENCE SERIES

appear in court and testify as a witness. As such, it would not be possible to 
rely solely on the interview notes.

If notes are taken from the interview of a potential defendant or any party 
(eg a third party) to the civil proceeding contemplated by the company, 
such notes would not have the legal status of evidence for the purposes 
of civil procedure, as parties to the proceeding are generally viewed as 
being interested in the outcome of the case, unlike witnesses. Therefore, 
statements fi led by parties to the proceeding would be treated as party 
submissions. Such statements would not be given the weight of evidence, 
and the allegations contained therein would have to be proven.

A witness is obligated by law to inform the court of all circumstances 
known to him (her) in relation to subject matter of the civil proceeding, 
although he (she) may refuse to testify against himself (herself), his (her) 
spouse and close relatives. If a witness summoned by court fails to appear 
in court in person without a valid reason, that witness could be forced to 
appear in court and fi ned.

2.4 Legal privilege
Kazakhstan laws have a limited concept of legal professional privilege. 
Privilege may or may not be available, depending on who has prepared 
the relevant document and correspondence – a licensed advocate or a 
professional lawyer (non-advocate). In Kazakhstan, a lawyer must have 
a state licence of an advocate to act in criminal proceedings and certain 
categories of administrative proceedings. This requirement does not apply 
to lawyers acting in civil proceedings. In practice, the vast majority of 
professional lawyers, in-house or external, who represent clients in civil 
matters are not advocates and do not possess a state licence of an advocate. 
Traditionally, advocates have been retained by private individuals with 
respect to criminal cases.

The activities of an advocate are subject to a separate law: the Republic 
of Kazakhstan Law ‘On Advocate Activity’, dated 5 December 1997. The law 
provides that communication between an advocate and client as well as 
the work products of an advocate are protected and cannot be disclosed. An 
advocate cannot be questioned in court as a witness. Thus, Kazakhstan law 
recognises attorney–client privilege and work product protection to a limited 
extent.

The law is silent on any protections available to non-advocate 
professional lawyers, except that such lawyers cannot be required to testify 
as witnesses in relation to circumstances which came to their knowledge 
in connection with their professional duties. This privilege is also available 
to advocates. Thus, communication and work products between a non-
advocate and a client are not protected by legal privilege and should be 
disclosed, if required by court.

In Kazakhstan, proceedings of courts are normally open to the public. 
Any interested party may participate in court proceedings and record those 
proceedings, except that a court’s approval is required for video fi lming. 
In a number of situations where the proceedings concern state secrets or 
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where a party requests the court to hold proceedings in closed sessions in 
order to ensure confi dentiality of private life, commercial secrets or other 
information protected by law, the court could declare that it will hold the 
proceedings in a closed format where the general public is not allowed.

3. DISCLOSURE FROM THIRD PARTIES
Generally, under Kazakhstan law, it is not possible to require any third 
party to disclose information prior to commencement of civil or criminal 
proceeding. If there is reasonable evidence of fraud, a request to initiate 
a criminal case could be fi led to a law enforcement agency, and all the 
search work would be done by relevant law enforcement agencies. Criminal 
procedure law envisages a broad set of options available for the collection of 
information and evidence relating to the fraud. However, as a major portion 
of the actions relating to the criminal investigation would be conducted 
by relevant law enforcement agencies and because, generally, the course of 
investigation cannot be disclosed, the company would not be made aware of 
the circumstances discovered in the course of investigation until the court 
trial.

If the investigation is closed for lack of suffi cient facts or lack of the 
elements of crime, the company may still appeal the resolution to terminate 
the criminal investigation to the prosecutor. The initiation of a criminal 
investigation may sometimes entail risks to the company, as described 
below.

4. STEPS TO PRESERVE ASSETS/DOCUMENTS
Parties may request a court in Kazakhstan to grant injunctive relief when the 
failure to do so would make the enforcement of the judgment impossible or 
diffi cult. Apart from the risk that the enforcement of judgment may become 
impossible or diffi cult, if injunctive relief is not granted, the party seeking 
the injunction must demonstrate that the injunction is comparable in size 
and nature to the claim that is the subject matter of the proceeding.

Injunctive relief could be requested prior to the initiation of the 
proceedings (fi led along with the claim), and the defendant would not be 
invited to express an opinion on such request, or after the proceeding is 
initiated, where the court would request the opinion of the defendant on 
the request seeking injunctive relief.

There are a number of categories of injunctive relief, such as the arrest of 
property, prohibiting the defendant from taking certain actions, prohibiting 
third parties from performing obligations for the defendant or transferring 
property to him (her), suspending the legal effect of an act of a state 
authority, and other categories not prohibited by law.

Although the claimant may not seek an order to confi scate the 
defendant’s travel documents, the same result could be achieved through 
a court order, issued as a provisional measure, to restrict the defendant’s 
ability to travel out of the country. The court order could be quickly 
recorded in the border control service’s database of individuals who are 
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restricted to travel outside of Kazakhstan, and the defendant will not be able 
to leave the country.

Kazakhstan courts are generally supportive of arbitration and parties 
may obtain injunctive relief from state courts in aid of ongoing domestic 
or foreign arbitration. However, Kazakhstan state courts do not, generally, 
grant injunctive relief in aid of foreign litigation, unless there is an 
international treaty.

Kazakhstan law does not recognise discovery. However, either party 
may request that the court require the counter party or any third party to 
produce certain evidence which is not available to the requesting party, 
provided the requesting party can indicate the evidence being requested and 
the circumstances such evidence would prove or disprove, the circumstances 
which prevent such party from obtaining the evidence and the location 
thereof.

Thus, generally, it is diffi cult to achieve production of evidence from the 
counter party or third parties unless you know what specifi c evidence you 
are looking for. Obtaining a court order to produce evidence is even more 
diffi cult if the counter party actively resists, arguing that the level of detail 
being indicated in the motion to produce evidence is not suffi cient. When 
a court order to produce evidence has been issued, the court or the party 
requesting the production of evidence could submit the order to the counter 
party or third party, and such party must provide the evidence to the court 
or the requesting party. In certain situations, the evidence can only be 
submitted to the court.

When a party which holds the evidence that is the subject of the court’s 
request refuses to provide the evidence, it is assumed that the evidence 
supports the position of the requesting party. In practice, however, it is 
extremely diffi cult to prove that the counter party is holding the requested 
evidence. Courts also very rarely assume that the evidence that the counter 
party refused to provide supports the requesting party’s position.

The law also allows a party to request that the court takes appropriate 
action to preserve evidence if there is a possibility that relevant evidence 
could be destroyed or its production may become diffi cult. The preservation 
of evidence could be achieved by way of collecting witness statements, 
an expert assessment, examination on site or other means. In the motion 
seeking the preservation of evidence, a party must indicate the relevant 
evidence, the circumstances which such evidence is intended to prove or 
disprove, and the grounds which led the requesting party to fi le the motion. 
In practice, motions to preserve evidence are rarely submitted because, 
generally, it is extremely diffi cult to satisfy the applicable legal standard.

5. CIVIL PROCEEDINGS
The prospects of civil claims seeking compensation for losses caused by 
fraud would depend on facts of a specifi c situation. It may be that the court 
would have to suspend a civil proceeding while a criminal investigation 
with respect to the same fraud is ongoing. This usually happens where the 
judge believes that the outcome of the civil case would depend on the facts 
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established in the course of the criminal investigation, or if the judge is 
capable of independently establishing the facts of the civil case but wants 
to avoid differences in the facts established in the course of the criminal 
investigation/trial with respect to the fraud.

If a civil case is suspended, depending on the situation, the claimant 
may or may not have the opportunity to obtain freezing orders or other 
categories of injunctive relief to preserve the status quo before the 
suspension. Sometimes, a court may take the view that there is no need to 
suspend the civil case and instead wait for the circumstances of the fraud to 
be established in the course of the criminal investigation. In this case, the 
claimant could pursue civil claims without signifi cant diffi culty, although 
the defendant is likely to raise objections in that regard, asking the court to 
suspend the civil proceeding while the criminal investigation is pending.

Kazakhstan law allows the claimant to pursue the following categories of 
claims against fraudsters:
(i) claims under labour law seeking compensation for damage infl icted 

by the illegal actions of the employee (in this claim, the claimant can 
only seek compensation of the value of assets stolen or illegally taken 
by the employee, ie no lost income could be claimed) and, if recovered 
by the court, such damage would be payable in instalments within the 
maximum size of half of his (her) monthly salary. In relation to specifi c 
categories of employees who, by the nature of their job duties, deal with 
cash and valuables, eg accountants or executive offi cers, the claimant 
could seek recovery of damages out of such employee’s property (in 
excess of his (her) monthly salary);

(ii) claims under civil law seeking compensation of damages infl icted by 
illegal actions of any third party with which the claimant has no labour 
relationship (in this claim, apart from compensation of the value of 
stolen or illegally taken property, the claimant could seek compensation 
of lost income, although, generally, lost income is diffi cult to prove 
under Kazakhstan law, as it requires substantial documentary support);

(iii) claims under civil law based on the principles of unjust enrichment, 
where the claimant’s property was transferred without a transaction (eg 
a claim seeking recovery of the claimant’s property from third parties 
which possess the property); and

(iv) claims under civil law seeking invalidity of transactions entered between 
the claimant, the employee and a third party which holds the claimant’s 
property and subsequent recovery of the claimant’s property.

In order to pursue claims (i) and (ii), the claimant must be able to 
demonstrate that the actions of the defendant were in contravention of 
the law and that there was a link between the defendant’s actions and the 
damage infl icted upon the claimant. The claimant would also be required to 
prove the volume of damages. Kazakhstan courts are very formalistic, and 
damages must be proven by documentary evidence.

Claims (iii) and (iv) could be brought against the party which holds the 
claimant’s property, provided the claimant can prove the transfer of relevant 
property to such party. In this case, the defendant would have to return the 
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property or compensate its value. The claimant could also claim that the 
defendant compensates for all income generated out of use of the claimant’s 
property.

Alternatively, the claimant may bring claims against third parties who 
hold the relevant property. If such property was transferred based on 
a transaction between the defendant and the third party, the claimant 
would need to invalidate that transaction. Third parties facing the claim 
could object that they acquired the relevant property on good faith. Under 
Kazakhstan law, the claimant would be able to claim the return of the 
property if he (she) could demonstrate that the property was transferred 
to its current owner on a free of charge basis, or the property was stolen or 
lost, or the claimant or the party to which the property was entrusted ceased 
possession of the property against their will.

6. ANTI-BRIBERY/ANTI-CORRUPTION LEGISLATION
Under Kazakhstan law, fraudulent activity, ie stealing or illegally obtaining a 
party’s rights to property by way of deceit or abuse of trust, as defi ned by the 
Criminal Code, may lead to serious criminal liability. The size of the liability 
would depend on the following:
(i) the size of the fraud;
(ii) whether the fraud was based on a prior agreement between the relevant 

parties perpetrating the fraud;
(iii) whether either of perpetrators abused his (her) job duties; and
(iv) the job position held by parties perpetrating the fraud, etc.

Generally, if the damage caused by fraud does not exceed approx. $5,000, 
which is very rare, criminal liability would envisage fi nes ranging between 
approx. $70,000 and $100,000 or imprisonment for up to fi ve years.

Where the $5,000 threshold is exceeded but the damage is not more 
than $20,000, the terms of the imprisonment may be as long as 3–7 years. 
The most common category of serious fraud involves organised groups, 
and the damage caused by the fraud generally exceeds $20,000. In this 
case, a criminal liability of imprisonment for 5–10 years could be applied. 
In addition, the criminal’s personal and real property could be confi scated, 
depending on the relevant facts in each case.

Holding the perpetrators of a fraud criminally liable does not prevent the 
claimant from seeking civil law remedies, as described above. Civil claims 
could be pursued within the framework of a criminal investigation or in 
a separate civil proceeding in a different court, as the claimant may fi nd 
appropriate in a specifi c situation.
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