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1. Shareholders' Agreement: Foreign Law and Russian Practice 

Shareholders’ agreements are a tool for the contractual regulation of relations between 

shareholders/participants of companies and are widely used in jurisdictions of the Anglo-Saxon 

legal system (in particular, the UK and the US), but also recognized and regulated by the laws 

of countries that have continental legal systems (including Russia, Germany and Italy).  

The core value of this tool is that it allows for:  

 redistributing the rights of shareholders in the domain of corporate governance, 

regardless of the number of votes that a particular shareholder is granted under the law 

based on the number of shares owned by said shareholder;  

 increasing the liquidity of shares of non-public companies by granting to shareholders 

additional rights to dispose of their shares under certain circumstances and by 

establishing corresponding obligations of other shareholders for the acquisition of such 

shares;  

 providing for the undertakings of shareholders related to the promotion of business 

development, competitiveness and the economic security of a company that cannot be 

established by the articles of association and internal documents of the company;  

 stipulating mechanisms for settling disputes among shareholders out of court or through 

arbitration. 

The concept of a shareholders’ agreement (as applicable to joint stock companies) andan 

agreement on the exercise of participants' rights (with respect to limited liability companies) was 

first enshrined in Russian law in mid-2009:  

a. Article 8 of the Federal Law dated 8 February 1998 No. 14-FZ, On Limited Liability 

Companies  (hereinafter – the LLC Law") was supplemented with a provision on                       

the right of a company's founders (participants) to enter into an agreement on the 

exercise of participants' rights1; 

b. the Federal Law dated 36 December 1995 No. 208-FZ, On Joint Stock Companies  

(hereinafter – the JSC Law") was supplemented by Article 32.12, which provides for the 

right of shareholders to enter into a shareholders' agreement pertaining to exercising of 

the rights granted by shares.  

Prior to these legislative amendments, although it had generally been possible to enter into 

agreements between shareholders/participants governed by Russian law on the basis of the 

principle of freedom of contract established by Article 421 of the Civil Code of the Russian 

Federation (hereinafter - the 'Civil Code'), Russian investors and their foreign counterparts 

chose (and still often choose) the law of England and Wales or the law of the country of 

incorporation of a foreign invest to regulate their relations within joint ventures.3 

                                                           
1
Clause 3 was introduced by the Federal Law dated 30 December 2008 No. 312-FZ.  

2
Introduced by the Federal Law dated 3 June 2009 No. 115-FZ. 

3
 The popularity of English law is largely due to the dispositive provisions of corporate laws with regard to                                   

shareholder agreements, as well as the developed approach of English courts with respect to terms and conditions 
that may be included in such agreements.  
 
For instance, the Companies Act 2006 provides, inter alia, for:  
 

 an agreement between all shareholders/participants may amend provisions of the articles, including those 
that under the articles can only be amended subject to certain conditions and/or procedures (Companies Act 
2006 Part 3, S 22 (3) (a)); 

 

 a shareholder agreement is regarded as a part of a company’s constitution, provided that such agreement is: 
(a) agreed to by all the members of a company; (b) agreed to by all the members of a class of  
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Following the resonant judgements of Russian courts in 2006 that rendered invalid 

shareholders’ agreements governed by foreign law due to the fact that their provisions violated 

the imperative rules of Russian civil and corporate law (Decision of the Federal Arbitration Court 

of Western-Siberian District,dated 31 March 2006, No.F04- 2109/2005(14105-А75-11) regarding 

the case of 'Megafon' JSC, and the Decisionof the Moscow City Arbitration Court4 on the case 

of 'RusskiyStandartStrakhovaniye' JSC,dated 26 December 2006, No. A40-62048/06-81-343), 

the enforcement of such agreements in Russia became doubtful. Along with tax incentives 

provided by double taxation agreements between Russia and a number of countries, the 

judgement was one of the reasons for establishing multilevel holding structures that allow for 

entering into shareholders’ agreements under English (or another foreign) law at the level of 

companies established in foreign jurisdictions, such as the Republic of Cyprus.  

Since the entry into force of amendments to the JSC and LLC laws, which introduced the 

concept of a shareholders’ agreement and an agreement on the exercise of participants' rights 

(hereinafter – a "participants' agreement"), the respective agreements governed by Russian law 

have been actively employed by companies alongside state participation (in particular, 

ROSNANO OJSC, companies belonging to the VTB group), investing in innovative and/or fast-

growing businesses as minority shareholders/participants. 

At present, however, the courts’ practice in Russia regarding disputes arising from 

shareholders’ agreements and participants' agreements has not yet been established.5 

With respect to participants' agreements, the most prominent is the decision of the Arbitration 

Court of Moscow, dated 24 November 2010 regarding case No. A40-140918/09-132-894 on 

rendering invalid the participants' agreement of VerniyZnak LLC, which was further upheld by 

other judicial instances, including the Highest Arbitration Court of the Russian Federation 

(hereinafter - the 'HAC'). The following provisions of the agreement were deemed invalid as 

contradicting to the imperative rules of the Civil Code and LLC Law: 

                                                                                                                                                                                           
 

 shareholders; (c) effectively binds all members of a class of shareholders, even though not agreed to by all 
said members (Company’s Act 2006, part 23 S 1);  

 

 agreements between shareholders or participants of a company may impose limitations on the directors' 
powers under the company's constitution  (Companies Act 2006 Part 4, S 40 (3) (b)); 

 

 agreements between holders of securities that may result in restrictions on the transfer of securities or on 
voting rights, including agreements with respect to companies whose securities are traded on regulated 
markets;  in this case, an annual report of the company shall disclose the information on such agreements 
(Companies Act 2006 Part 28, S 992 (13) (2) (g)).  

 
4
 Arbitration (or arbitrazh) courts in Russia are state courts authorized to consider economic and other disputes in 

connection with profit-making activities, with the participation of legal entities, individual entrepreneurs and in cases 
provided for by the law, with the participation of government and municipal agencies and individuals.  
 
5
According to Article 13.2 of the Federal Constitutional Law dated 28 April 1995 No. 1-FZ, "On Arbitration Courts in 

the Russian Federation", the Plenum of the Highest Arbitration Court of the Russian Federation took decisions within 

its jurisdiction that were obligatory for arbitration courts in the Russian Federation. Following the abolition of the HAC 
RF and transfer of its powers to the Supreme Court of the Russian Federation (SC RF), according to the Federal 
Constitutional Law dated 4 June 2014 No. 8-FKZ (effected into force on 6 August 2014), clarifications issued by the 
HAC RF Plenum regarding the application of laws and other regulations by arbitration courts shall remain valid until 
issuing of the respective decisions by the SC RF Plenum. To date, no decisions of the HAC Plenum or SC Plenum 
have been issued with clarifications in connection with shareholder or participant agreements. 
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a. In terms of company management:  

 an obligation of the parties to unanimously vote on all issues on the agenda of 

the general meeting;  

 especial procedure for convocation (including a shortened notice period) of the 

general meeting of participants;  

 the right of one participant to take decisions at the general meeting regardless of 

the will of another participant; 

b. In terms of the rights and obligations of participants:  

 the exclusive right of one participant to nominate the executive body and 

deprivation of another participant of the right to vote against such a nomination;  

 disproportionate distribution of the company’s profits among the participants 

(e.g., 90% and 10%);  

 restriction of the right of a participant to exit the company;  

 restriction of the right of a participant to dispose of their share in the charter 

capital; 

c. In terms of the consequences of a breach of the agreement and liability of the parties: 

 the invalidation of a transaction entered into by a participant in a breach of the 

agreement upon demand of another participant;  

 deprivation of the right to vote at extraordinary general meetings, the right to a 

share in the charter capital or to distribution of the company’s profits;  

 transfer of the share of one participant to another participant for a breach of the 

agreement; 

d. In terms of the 'deadlocks' settlement:  

the obligation of a participant to transfer his share to another participant at a price no 

more than 50% of the company's net profit for a financial year in the event of the 

impossibility of taking a decision at the general meeting on the agenda due to voting 

against such a decision by one of the participants.  

The abovementioned provisions were as well clearly inconsistent with the fundamental principle 

of Russian civil law - the equality of parties. Additionally, as it was noted by the parties to this 

case in a public announcement, the case was initiated solely for the purpose of establishing the 

position of Russian arbitration courts with respect to the relevant terms of the participants' 

agreement, whereby no evidence had been provided for proving that either party to the 

agreement had actually intended to perform their undertakings with another party.6 

In relation to shareholders’ agreements, exemplary among these is the Decision of the Federal 

Arbitration Court of Volga District on case No. A57-7487/2010, dated 7 September 2010, 

regarding the shareholders’ agreement of Agro JSC, the terms and conditions of which were 

rendered invalid by the court in the first instance, since they were aimed at alteration of                             

the procedures and methods of corporate governance of the company , while some also 

contradicted the principle of the balance of interests of the parties, in particular: 

a. In terms of company management:  

 the appropriation of the general shareholders’ meeting competencies by one 

shareholder; 

 the right of the company’s owner to appoint/dismiss at its sole discretion 

directors, their deputies and chief accountants;  

                                                           
6
As mentioned in the HAC Ruling dated 12 September 2011 No. VAS-10364/11 upon the refusal to refer the case for 

consideration to the HAC Presidium. 
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 the right of one shareholder to determine a list of transactions that require prior 

written approval by all the shareholders, including the transactions of 

subsidiaries and affiliates of the company;  

 the right of one shareholder to establish a new temporary managing body for                                   

the company endowed with the right to appoint by its decision a temporary sole 

executive body of the company;  

 alteration of the procedure for convening the general meeting of shareholders of 

the company and alteration of its quorum to a 2/3 majority vote; 

b. In terms of the rights and obligations of shareholders:  

a waiver of one of the shareholders of the right to participate in the distribution of profits, 

dividends, bonuses and other payments in favour of another shareholder.  

 

2. Corporate Agreement: Novelties in the Regulation of Shareholders'/Participants' 

Agreements 

The Federal Law dated 5 May 2014 No. 99-FZ entered into force on 1 September 2014 and 

included Article 67.2, as well as a number of other provisions in the Civil Code that establish the 

concept, object, scope and consequences of breaching a corporate agreement (including 

economic partnerships and companies). Moreover, at present, draft Federal Laws on amending 

the JSC and LLC Laws are being developed in order to bring them in line with the amended 

Civil Code.7 

Options and possibilities currently provided by the Civil Code, as well as proposed amendments 

to the JSC and LLC Laws will generally provide for the more active use of a corporate 

agreement.   

Furthermore, corporate agreements entered into at the level of Russian (not foreign) companies 

established in offshore jurisdictions may become more relevant due to the enactment of the 

Federal Law dated 24 November 2014 No. 376 FZ, On the Introduction of Amendments to the 

First and Second Parts of the Tax Code of the Russian Federation (in terms of taxation of profits 

of state controlled foreign companies and income of foreign companies) .8 

2.1. Subject Matter of a Corporate Agreement. Correlation between the Articles of 

Association and a Corporate Agreement 

The definition of the subject matter of a corporate agreement is similar to that stipulated by the 

JSC and LLC Laws: a corporate agreement is an agreement under which the participants of the 

company undertake to exercise their corporate rights in a certain manner or withhold (refuse) 

from exercising such rights, in particular: 

 to vote in a certain way at the general meeting of participants; 

 to perform in an agreed manner other activities related to the management of the 

company;  

 to acquire or dispose of shares at a pre-determined price and/or upon occurrence of a 

certain event; or 

                                                           
7
The bills being developed by the Ministry of Economic Development can be found at www.regulation.gov.ru                      

(IDs 00/04-17210/08-14/12-13-4 and 00/04-17128/07-14/12-13-4).  
8
The so-called law on de-offshorization, under which foreign companies where Russian individuals or legal entities 

have interests exceeding a certain percentage of the charter, capital will be recognized as controlled and   the 
respective Russian person ascontrolling and,  accordingly, obliged to notify the Russian tax authority on participation 
in the controlled companies. In this case, the profit of a controlled foreign company calculated in accordance with the 
tax code of the Russian Federation shall be deemed the income of the entity (individual) being the controlling person 
and taken into account when determining the tax basis of the respective Russian controlling person. 
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 to abstain from the disposing of shares until the occurrence of a certain event.  

A corporate agreement, however, may not: (a) bind the participants to vote in accordance with 
the instructions of the company's management bodies and (b) determine the structure of the 
company's bodies and their competence –the respective terms and conditions will in such a 

case be deemed null and void. 
 
At the same time, participants/shareholders of non-public companies (including LLCs and JSCs, 

whose shares and securities convertible into shares are not placed by public subscription) now 

enjoy considerable freedom in terms of the contractual regulation of their relations. 

Firstly, a corporate agreement of a non-public company may provide for the obligations of the 

parties thereto to vote at the general meeting of participants that provisions altering the 

structure of the company's bodies and their competence be included in the company’s charter to 

the extent that changes in the structure of the company's bodies and their competence are 

permitted under the Civil Code, the LLC or JSC Laws, respectively.9 

Furthermore, if a corporate agreement is entered into by and between all the 

participants/shareholders of a non-public company, such an agreement can include provisions 

apart from those that must be included mandatorily in the articles of association under the 

laws.10 

Based on the Civil Code, JSC Lawand LLC Law, the articles of association a company must 

define, inter alia are: 

 the composition and authority of the management bodies of the company and the 

procedure for the adoption of resolutions by them (including issues regarding decisions 

that should be taken unanimously or by a qualified majority)11; this means that a 

corporate agreement cannot provide for a new management body and/or vest 

management bodies with additional powers compared to the powers vested under the 

articles of association; 

 the terms for conducting an ordinary general meeting of an LLC’s participants, where 

results of the annual performance of the company are approved12/the terms for 

conducting of the annual general meeting of shareholders13; 

 the term of authority of the chief executive officer of an LLC;14 

 the term of authority and number of members of the collective executive body of                                

an LLC;15 

 the procedure for election and quorum to hold a meeting of the board of directors 

(supervisory board) of a JSC;16 

 the procedure for exercising a pre-emptive right to purchase a participatory interest that 

a participant intends to sell to a third party and a period for the exercising of such a right 

by other participants;17 

 the number and nominal value of shares acquired by the shareholders (outstanding 

shares) and the rights granted by such shares; the number, nominal value and 

                                                           
9
Article 67.2 clause3 of the Civil Code. 

10
Article 66.3 clause 4 of the Civil Code. 

11
Article 89.3 of the Civil Code. 

12
 Article 34 of the LLC . 

13
Article 47.1 of the JSC law. 

14
Article 40 of the LLC. 

15
Article 41 of the LLC. 

16
Article 66.2 of the JSC law. 

17
Article 93.2 of the Civil Code. 
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categories (types) of shares that the company may place in addition to the outstanding 

shares, and the rights granted by such shares;18 

 the amount of a dividend and (or) amount paid in liquidation of the company (liquidation 

value) on the preferred shares of each type.19 

Accordingly, a corporate agreement may not regulate the issues specified above but may 

supplement the articles of association on the issues provided for by dispositive rules of law.  

A corporate agreement of a non-public company may establish, inter alia: 

 the procedures for convening, preparing and holding general meetings by participants of an 

LLC20(provided that they do not deprive the participants of the right to participate in the 

general meeting of the company and to receive information thereon); 

 the procedural requirements for the formation and for holding meetings by the collective 

management body or collective executive body of either an LLC or JSC; 

 a maximum amount of the participatory interest of a participant in the LLC's charter capital21;  

 restrictions regarding the number, nominal value of shares or maximum number of shares 

owned by a shareholder of a non-public JSC.22 

In non-public companies (LLCs and JSCs) shareholders may stipulate in the articles of 

association and a corporate agreement the scope of the rights of the participants not in 

proportion to the amounts of their interests in the charter capital. Information concerning such 

an agreement and the scope of rights provided thereby should be entered into the Unified State 

Register of Legal Entities.23The rights that may distributed disproportionally include not only the 

right to vote at general meetings, but also the pre-emptive right to purchase shares/interest sold 

by other shareholders of the company at the price offered to a third party24, as well as the 

distribution of profits between the participants.25 

An important development is the rule stating that in the case of conflict between the provisions 

of a corporate agreement and the articles of association, the parties to the agreement may not 

invoke the invalidity thereof on this ground.26 Apparently, the parties cannot challenge 

provisions of the corporate agreement due to their non-compliance with the articles of 

association, where the respective provisions of the articles are based on the dispositive rules of 

the law. At the same time, provisions of the corporate agreement should not conflict with the 

provisions of the articles of association based on the imperative rules of the law, otherwise the 

agreement may be rendered invalid.27 

The draft Federal Law On the Introduction of Amendments to the Federal Law "On Joint Stock 

Companies" and Some Legislative Acts of the Russian Federation (in terms of bringing them in 

                                                           
18

Article 27 clause 1 of the JSC law. 
 
19Article 27 clause 2 of the JSC law. 
20 In a JSC, the preparing and holding procedure for the general meeting of shareholders, including the list of issues 
to be resolved by the governing bodies through a qualified majority or on a unanimous basis, shall be specified under 
Article 11.3 of the JSC law.  
21 Article 66.3 clause 3 of the Civil Code (since under Article 14.3 of the LLC law, such a restriction may (rather than 
mandatorily must) be provided  for by the articles).  
22

Article 99 clause 5 of the Civil Code. 
23

Article 66.1 of the Civil Code. 
24

Article 7 clause 3 of the JSC law, Article 21 clause 4 of the LLC law. 
25

Article 28 clause 2 of the LLC law. 
26

Article 67.2 clause 7 of the Civil Code. 
27

 For instance, the Decision of the Ninth Arbitration Court of Appeal dated 11 February No. 09АП-640/2014-GK on 
case No. А40-97313/2013 invalidated the participants' agreement, which provided a quorum for taking decisions by 
the general meeting on a certain issue that differed from that of the quorum established by the LLC law and articles of 
the company.   
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line with the amended Chapter 4 of the Civil Code) (hereinafter, the "Bill on Amending the JSC 

Law'") allows for including in the shareholders' agreement of a non-public company entered into 

by all shareholders the following provisions as well: 

 the procedure for taking decisions by the board of directors (supervisory board) and                       

the executive bodies (subject to notification of the company in question and the relevant 

bodies regarding the content of such provisions); 

 the disproportionate scope of powers of the shareholders (different scope of powers in 

relation to the various issues concerning the competence of the general meeting of 

shareholders). 

Similar provisions are contained in the draft Federal Law On the Introduction of Amendments to 

the Federal Law "On Limited Liability Companies" (in terms of bringing them in line with the 

amended Chapter 4 of the Civil Code) (hereinafter, the "Bill on Amending the LLC Law").  

In addition, under the bills, it may be possible to provide in a corporate agreement of either a 

public or a non-public company the obligations of shareholders to vote upon the instructions of 

third parties (e.g., the management bodies or ultimate beneficiaries).  

2.2. Parties 

Parties to a corporate agreement may be all or some of the participants.28 

Currently, it is not expressly provided whether several parallel corporate agreements may exist 

and whether the same shareholder may be a party to several corporate agreements entered 

into by different groups of shareholders. At the same time, the Civil Code, JSC Law, LLC Law or 

proposed amendments thereto do not provide for explicit restrictions in this respect.  

It appears that the answer to the first question should be positive, since the coalescence of 

shareholders, especially minority ones, formalized by corporate agreements in order to protect 

and promote their interests (in particular, to veto inadvertent decisions on certain important 

issues by voting in an agreed manner)meets the intent and purposes of this type of agreement. 

On the other hand, a corporate agreement between only some of the shareholders is binding for 

them only as it is provided for by Article 67.2, clause 5 of the Civil Code.  

As to the second question, participation of the shareholders in several corporate agreements 

within the same company makes sense, depending on undertakings provided for by each of the 

corporate agreements and whether performance by a shareholder of its undertakings under one 

corporate agreement will be in a breach of its undertakings under the other corporate 

agreement.  

Another important novelty is that a "quasi-corporate" agreement may be entered into between 

shareholders and creditors of the company and other third parties. Like a corporate agreement, 

such an agreement may provide for obligations of the shareholders to exercise their corporate 

rights in a certain way or to abstain from doing so, but in favour of the respective third parties 

(such as ultimate beneficiaries or holding companies). Such an agreement is generally subject 

to the requirements of a corporate agreement.29However, it should be noted that such third 

parties that acquire under a corporate agreement the effective rights to determine the actions of 

the company incur fiduciary duties and may be held liable for damages sustained by the 

company on their part.30 

                                                           
28

Article 67.2.clause 1 of the Civil Code. 
29

Article 67.2 clause 9 of the Civil Code. 
30

Article 53.1 clause 3 of the Civil Code. 
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Agreement on the establishment of a company between the founders of the company is also 

governed by the rules applicable to a corporate agreement, unless otherwise provided for by the 

law or arises from the essence of the relations between the parties to such an agreement. 

 

The Civil Code is silent on whether the company itself can be a party to a corporate agreement 

(which is a common case in shareholders' agreements governed by English law). It is obviously 

impossible when a corporate agreement is at the same time an agreement concerning the 

establishment of the company, since the company does not exist by the date of the 

agreement.However, the performance of certain undertakings by shareholders may be difficult 

without the assistance or cooperation of the company represented by its chief executive officer 

(or directors, if several persons are appointed as such, pursuant to Article 65.3, clause 3 of the 

Civil Code).  

Participation of the company in the shareholders' agreement is provided for by the Bill on 

Amending the JSC Law; moreover, under such an agreement, a non-public company may both 

acquire rights and incur obligations to the other parties, while a public company may only 

acquire rights. Likewise, the right of an LLC to be a party to a corporate agreement and to 

acquire rights and incur obligations to the other parties is specified by the Bill on Amending the 

LLC Law.  

If a company participant disposes of its share or otherwise loses their status as a participant, the 

status of a corporate agreement party is likewise terminated. At the same time, in the event of 

termination of the title to the shares of a party to a corporate agreement such agreement 

remains in force for other parties (unless otherwise is provided for by the corporate agreement 

itself).31 

2.3   Form of a Corporate Agreement and Disclosure Requirements  

A corporate agreement must be made in writing as a single document to be signed by the 

parties. Therefore, it is not possible to execute such an agreement by the exchange of 

documents by mail, telegraph, teletype, telephone, electronic or other means of communication.  

In addition, if a corporate agreement of an LLC includes a put option or a call option or other 

undertakings of the parties related to the sale or acquisition of shares, such agreement is 

deemed an agreement providing for the obligations to execute upon occurrence of certain 

events or subject to the performance by another party of its obligations a transaction aimed at 

the disposal of shares under Article 21, clause 11 of the LLC Law. There is no requirement for 

certification of such an agreement by a public notary; however a transaction for the disposal of 

the shares (i.e., a sale and purchase agreement) to be entered into by the parties in 

performance of their obligations under such an agreement should be notarized according to and 

shall be invalid in the absence of such notarization. 

The parties to a corporate agreement of either a non-public or a public company are obliged to 

notify the company upon entering into such an agreement. If as the result of a failure to perform 

this obligation by the parties third parties sustain damages (e.g., if a sale and purchase 

transaction entered into by a shareholder in breach of restrictions established by a corporate 

agreement is subsequently rendered invalid upon a claim of the other shareholders), the former 

shall be obliged to compensate for such damages.  

                                                                                                                                                                                           
 
31

Article 67.2 clause 8 of the Civil Code. 
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Regarding the public disclosure of information about a corporate agreement, the requirements 

differ for public and non-public companies: 

a. participants of a non-public company are not obliged to disclose the content of a 

corporate agreement and, unless otherwise is provided for by the law, such information 

is deemed confidential; 

b. information about the corporate agreement entered into by shareholders of a public joint-

stock company must be disclosed according to the procedure and on the terms 

stipulated by the JSC Law.32 

 

2.3. Undertakings in Connection with Sale and Purchase of Shares  

Undertakings to acquire or dispose of shares at a pre-determined price or upon occurrence of 

certain events (call option and put option, respectively), as well as abstaining from disposal of 

shares until the occurrence of certain events (lockup conditions arrangements in shareholders' 

agreement under English law) are effective tools for the prevention or resolution of corporate 

disputes in the event that any of the parties to a corporate agreement are not content about 

decisions being promoted by a another party. 

However, the likelihood of the enforcement of such undertakings under Russian law remains 

uncertain, due to the specifics of the application of the rules of the Civil Code regarding 

conditions precedent by courts.  

There is a common opinion among Russian law practitioners that triggering  events, upon the 

occurrence of which a party to a corporate agreement becomes obliged to sell or purchase 

shares to or from the other party, respectively, cannot be contingent on the will of the parties, 

because the relevant transaction is considered as being performed under a condition precedent 

according to Article 157 of the Civil Code that provides that such condition to which the parties 

subordinate entering into force their rights and obligations should be an event that may happen 

or may not. This means that the demand to sell or purchase the shares of one party addressed 

to another cannot be deemed such condition.  

Another point of view33 on the issue of conditions precedent in the context of shareholders' 

agreements, however, appears to be more relevant: based on the literal interpretation of Article 

157 of the Civil Code, there should always be the probability of occurrence of a triggering  

event and there is no explicit prohibition on the contingency of such an event upon the will of 

any of the parties; clause 3 of Article 157 of the Civil Code prohibits only those actions of the 

parties that are taken in bad faith and with a mercenary intent to promote or impede the 

occurrence of the event. 

Moreover, following entry into force of the amendments to JSC and LLC Laws regarding 

shareholders' and participants' agreements, some court decisions have been taken that confirm 

                                                           
32

Article 32.1 clause 5 of the JSC law establishes that a person pursuant to the shareholders' agreement  has 
acquired the right to define the procedure for voting at the general meeting of shareholders through shares of                                      
the company, the issue of securities of which was accompanied with the registration of the respective issue 
prospectus shall notify the company of such an acquisition within five days, if as a result of the acquisition such a 
person individually or with affiliate(s) may dispose of over 5, 10, 15, 20, 25, 30, 50 or 75 per cent of votes on the 
outstanding shares of the company. 
 
33

This opinion is stated, in particular, by the Department of Corporate Governance at the Ministry of Economic 

Development in its letter dated 14 September 2009 No. D06-2643, On Clarification of Amendments Introduced to                  

the Federal JSC Law in terms of the Regulation of Shareholders' Agreement Concept . 
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the validity of conditions precedent in share sale-and-purchase transactions that provide for 

potestative events.34 

With respect to more complex conditions such as a drag-along right (the right to demand the 

sale of shares to a third party) and a tag-along right(the right to join the sale to a third party), 

which are often included in the shareholders' agreements governed by Anglo-Saxon law, there 

are certain difficulties in structuring these under Russian law.  

In the case of a drag-along, where a party to a corporate agreement (the seller) accepts the 

offer of a third party (the purchaser) to purchase the shares of the seller, the latter should be 

entitled to demand that other parties to the corporate agreement sell their shares (or a part 

thereof) to the purchaser, while these other shareholders should have a correlative obligation to 

sell their shares to the purchaser. Although Russian law allows for performance of the obligation 

to a third party authorized by the creditor35,given the absence of explicit clarifications in the law 

or in the highest courts’ decisions, it is also uncertain whether the respective sale-and-purchase 

transaction will be deemed concluded under a condition precedent and enforced by a Russian 

court.36 

In the case of a tag-along, a party to a corporate agreement should have the right to demand 

from the third party (the purchaser) that it purchases its shares if the other party-shareholder 

(the seller) intends to sell them to that third party. At the same time, since a corporate 

agreement may not be binding upon persons that are not parties thereto37, the right to join the 

sale may be enforced with respect to the third party purchaser (pursuant to Article 421, clause 1 

of the Civil Code) if such a purchaser sends an offer to the shareholder to purchase its shares 

and containing an indication that the offer is irrevocable. Therefore, a party to a corporate 

agreement intending to sell its shares should be notified that the purchaser sends such an offer. 

However, the likelihood of enforcement of such an obligation is doubtful, since coercion to enter 

into an agreement is not generally permitted.  

2.4. Consequences of a Breach of a Corporate Agreement: Liability  

Another important novelty is that a party to a corporate agreement is now entitled to file a claim 

with a court to render invalid a decision taken by a company's management body as the result 

of a breach of the agreement (e.g., of the obligation to vote in a certain way on the general 

meeting of shareholders) by the other party.38 However, for enforcement of this right, it is 

necessary that at the time of taking the respective decision, all shareholders of the company 

should be the parties to the corporate agreement.39 

                                                           
34

 In particular, the decisions of the Federal Arbitration Court of Moscow District dated 4 July 2012 on case No. А40-

79399/10-34-686 and dated 22 July 2011 No. КГ-А40/5666-11-1,2 on case No. А40-75144/10-62-666. 
35

Article 312 of the Civil Code. 
36

The first draft of the Federal Law No. 47538-6, On the Introduction of Amendments to the Part One, Two, Three 

and Four of the Civil Code of the Russian Federation, as well as to Some Legislative Acts of the Russian Federation  
being considered by the State Duma                                  
(http://asozd2.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=47538-6)contained a number of amendments,  
including a revised version  of Article 157 of the Civil Code, which provided that precedent conditions were 
unacceptable if they "mainly depend on the parties will, unless otherwise is established by the law or entails from the 
sense of the transaction", in addition to special rules regarding option agreements. This version of the bill was divided 
by the end of 2013 into several sets of changes, while only parts of them have been enacted to date. 
37

Article 67.2 clause 5 of the Civil Code, Article 308 of the Civil Code. 
38

Article 32.1 clause 4 of the JSC law provides that violation of a shareholder agreement cannot be grounds for 

invalidation of the decisions taken by the company's bodies and is therefore not applicable.  
 
39

Article 67.2 clause 6 of the Civil Code. 
 

http://asozd2.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=47538-6)
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At the same time, rendering the decision invalid does not result in the invalidity of the 

transactions of the company with third parties entered into based on such a decision. In 

practice, it means that claims need to be filed in each particular case in order to contest such 

transactions.  

In the event a party to a corporate agreement enters into transactions in a breach thereof (in 

particular, transactions involving the sale of shares to third parties), such transactions may be 

rendered invalid by a court upon a claim of another party to the corporate agreement, provided 

that the claimant proves that the other party to the transaction knew or should have known 

about the limitations established by the corporate agreement. This may be difficult to do in 

practice, since neither the Civil Code nor the bills on amending the JSC and LLC Laws establish 

the obligation of the parties to a corporate agreement to disclose information about its content.40 

The Civil Code does not provide for any specific forms of liability for a breach of a corporate 

agreement; therefore, the general rules regarding liability for failure to perform obligations shall 

apply as follows: 

 recovery of damages caused by the failure or improper performance of obligations, 

including actual damage and loss of profits41 (unless the agreement provides for 

limitations on the amount and/or types of damages); 

 award of a penalty42 (subject to the possibility of decreasing the penalty amount 

specified by the agreement by a court if it is clearly disproportionate to the impact of the 

breach);43 

 payment of interest on the amount due that has not been paid on time.44 

To recover damages, a claimant is required to prove the following facts in aggregate:                              

(a) a breach of obligations by the other party to the agreement (the wrongful act);(b) the 

occurrence and amount of damages caused by the breach;(c) the cause and effect connection 

between the breach and damages. Proving all of these elements may be impracticable in the 

event of a breach of the obligations under a corporate agreement that does not provide for 

monetary consideration, in particular, an obligation to vote in a certain way.45 

A corporate agreement of a JSC may also provide for the obligation of a party at fault to pay 

compensation –a fixed amount or an amount to be determined according to the procedure 

specified in the agreement.46This form of liability may be deemedsui generis, different from a 

                                                           
40

Except for the information on the powers of a company's shareholders, which are not proportionate to the amount of 

its interest in the charter capital. 
41

Article 393 clause 15 of the Civil Code. 
42

Article 394 of the Civil Code. 
43

Article 333 clause 1 of the Civil Code; according to the clarifications of the HAC Plenum (paragraph 2 of the 

Resolution dated 22 December 2011 No. 81, On Some Issues of the Application of Article 333 of the Civil Code of 

the Russian Federation ), the reduction of the penalty by the court to less than double the refinancing rate of the 
Bank of Russia, as effective in the period of the violation, shall be permitted in exceptional cases, provided that the 
awarded amount cannot be less than the amount that would have been accrued on the amount of debt based on a 
single refinancing rate of the Bank of Russia and the reduction of the penalty to less than a single refinancing rate of 
the Bank of Russia shall only be permitted in extraordinary cases, when the creditor's losses (loan, credit, commercial 
facility) are compensated for by other mechanisms pursuant to the monetary obligation. 

44Article 395 of the Civil Code. 
45

At the same time, pursuant to the resolution of the HAC Presidium dated 6 September 2011 No. 2929/11 on case 

No. А56-44387/2006, a court cannot completely dismiss the claim for compensation for damages based only on the 

fact that the amount of damages cannot be determined within a reasonable degree of certainty: in this case, the 
amount of damages shall be determined by the court, taking into account all the circumstances of the case and 
based on the principle of justice and proportionality. 
 
46

Article 32.1 clause7 of the JSC law. 
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penalty in that it may not be reduced by a court based on Article 333 of the Civil Code.47A 

similar form of liability is provided for by the bills on amending the JSC and LLC Laws.  

A corporate agreement may also provide that in case of a failure to perform an obligation, 

payment of a penalty and compensation of damages do not relieve a breaching party from 

specific performance.48 However, with respect to an obligation of a shareholder to vote in a 

certain manner at a general meeting, the laws in force do not explicitly provide for specific 

performance of such an obligation upon a court’s decision and there are currently no positive 

court precedents in this regard.49 

2.5. Applicable Law  

In the event at least one of the shareholders of a Russian company is a foreign person,                 

the company's shareholders may choose foreign law as applicable law for the corporate 

agreement.  

Notwithstanding the choice of applicable law, certain matters will be subject to the imperative 

rules of Russian law, in particular: 

 incorporation, reorganization and liquidation of the company, including legal  

succession matters; 

 the company's legal capacity; 

 procedure for the acquisition by the company of rights and undertaking of obligations; 

 liability of founders (shareholders) of the company for their obligations; 

 internal relations, including relations between the company and shareholders  

thereof.50 

Neither the laws in force nor courts’ precedents provide for a definition of internal relations  

within a business entity. "The Concept for Development of the Civil Legislation of the Russian 

Federation"51 classifies as internal  the relations between business entities, persons being 

members of the executive bodies and shareholders, in particular, procedure for the making of 

decisions by general meetings and other collective bodies, and the terms of exit or exclusion of 

shareholders from the company.  

In all other respects, the law chosen by parties to a corporate agreement may regulate the 

rights and obligations of the parties, as well as issues related to interpretation of                                     

the agreement, the performance and termination thereof, as well as to determine the 

consequences of failure or improper performance of the agreement and its invalidity.52 

                                                           
47

I. Kornev, V. Arutyunyan, 'Shareholders' Agreement: Conclusion, Content and Execution', 'Corporate Lawyer'.2010. 

No. 1; I.S. Shitkina 'Shareholders' Agreements (Agreements for Exercise of Participants' Rights) as a Source of 
Regulation of Corporate Relations', 'Economy and Law'.2011. No. 2. The author also takes the view that monetary 
compensation is an independent form of liability similar to the compensation provided for by Article 1252 clause 3 of 
the Civil Code, which provides for the right that the holder may demand from a violator instead of compensation for 
damages subject to the proof of violation of the exclusive rights.  
48

Article 396 clause 2 of the Civil Code. 
49

Publicly available decisions in which courts refused to satisfy claims to oblige a shareholder or members of the 
board of directors to vote in a certain manner were taken prior to the entry into force of the provisions on 
shareholders' agreements and agreements on the exercise of the rights of participants (e.g., the decision of the 
Federal Arbitration Court of Moscow District dated 16 April 2003 under case No. KG-A40/1855-03 and the decision of 
the Federal Arbitration Court of Volga District dated 20 February 2007 under case No. A55-3338/06). 
50

Article 1202 clause 2 and Article 1214 clause 1 of the Civil Code. 
51

Approved by the Decision of the President's Council for Codification and Improvement of the Civil Legislation dated 
7 October 2009. 
52

Article 1215 of the Civil Code. 
 



  

© GRATA LLC, 2015 
 

 

14 

Choosing a law of another jurisdiction, in particular, England and Wales, as the governing law of 

a corporate agreement of a Russian JSC or LLC may be justified in cases where it is necessary 

to establish remedies and sanctions that are not available or enforceable under Russia law 

(e.g., warranties and representations or indemnities).  

 

In the absence of agreement between the parties on the applicable law, the corporate 

agreement and articles of association will be subject to Russian law.53 

2.6. Settlement of Disputes  

 

Pursuant to Article 225.1 of the Arbitration Procedural Code of the Russian Federation 

(hereinafter, the 'Arbitration Code'), a Russian arbitration court at the location of a legal entity 

considers corporate disputes (disputes related to the incorporation of a legal entity, governance 

or participation in the legal entity), including those related to: 

 title to shares, establishment of encumbrances thereon and the exercising of rights 

granted by the shares (except for disputes arising from the activities of depositaries in 

connection with the accounting of rights to the shares and other securities and disputes 

arising regarding the distribution of inherited property or common property of spouses); 

 appointment or election, termination or suspension of powers and liabilities of members 

of the management bodies and supervisory bodies of the legal entity; 

 contesting decisions of the management bodies of a legal entity. 

Based on the above provisions, the arbitration courts with respect to case No. А40-35844/11-

69-311 upon the claim of Mr N.V. Maksimov to NLMK OJSC54came to the conclusion that, since 

the disputable agreement regulated the issues of corporate governance and the issuing of 

additional shares, those issues were corporate issues referred to by Article 225.1.2 of the 

Arbitration Code to the special jurisdiction of arbitration courts, and therefore could not be 

submitted for consideration to arbitration due to the nature and specific character of 

relationships that give rise to such disputes". The Federal Arbitration Court of the Moscow 

District, in its judgement dated 26 September 2011, also noted the non-arbitral nature of public 

law in the dispute regarding the transfer of the title to shares as a result of the performance of 

all conditions of the agreement on corporate governance.  

However, the abovementioned position may not be an ultimate position on the part of Russian 

courts on the issue of the arbitrability of disputes under corporate agreements and was 

obviously based on an incorrect interpretation of Article 33 of the Arbitration Code.The 

provisions of this article on the special jurisdiction of arbitration courts are aimed at the division 

of the capabilities of various Russian state courts, i.e., courts of general jurisdiction and state 

arbitration courts.55The special (exclusive) nature of jurisdiction means that certain dispute 

categories (in this case, corporate disputes as defined by Article 225.1 of the Arbitration Code) 

should always be referred to state arbitration courts (and not to courts of general jurisdiction), 

                                                           
53

Article 1214 clause 2 of the Civil Code. 
54

 The decision of Moscow Arbitration Court dated 28 June 2011 under case No. A40-35844/11-69-311 satisfied the 
claim for cancellation of the ICAC decision; the judicial act was affirmed by the Resolution of the FAC of the Moscow 
District dated 26 September 2011. The HAC ruling dated 30 January 2012 No. VAS-15384/11 refused to refer the 
case to the Presidium of the HAC; the ruling of the Constitutional Court dated 17 July 2012 No. 1488-O refused the 
claim. 
55

The explanatory note to Bill No. 384664-4 adopted as the Federal Law, and dated 19 July 2009 No. 205-FZ, "On 
the Introduction of Amendments to Certain Legislative Acts of the Russian Federation" (hereinafter, 'Law No. 205-
FZ), which added chapter 28.1 to the Arbitration Code states that the purpose of the introduction of the special  
 
jurisdiction of corporate disputes seeks to divide the authority between the courts of general jurisdiction and 
arbitration courts. 
 



  

© GRATA LLC, 2015 
 

 

15 

regardless of who the parties in the dispute are and in particular if a party to the dispute is an 

individual who is not a registered individual entrepreneur.56 

The pro argument with regard to the possibility of submitting disputes arising from corporate 

agreements to arbitrations also the absence of an explicit prohibition thereto, in particular, in 

Article 33 of the Arbitration Code, while clause 3 of this article expressly provides that «a 

bankruptcy case cannot be referred to …arbitration". At the same time, the Federal Law dated 

24 July 2002No. 102-FZ, On Arbitration Courts in the Russian Federation  provides for the 

possibility of submitting any dispute arising from the civil relations to an arbitration upon 

agreement between the parties to the dispute, unless otherwise provided for by a Federal Law. 

According to the Law of the Russian Federation dated 7 July 1993 No. 5338-1, On International 

Commercial Arbitration , upon agreement between the parties, disputes arising from contractual 

and other civil legal relations and where a commercial enterprise of at least one of the parties is 

located outside of Russia, as well as the disputes of participants of Russian enterprises 

concerning foreign investments, international associations and organizations established in the 

territory of the Russia may be referred to an international commercial arbitration. 

Prior to the issuing by the Plenum of the Supreme Court of the Russian Federation of 

clarifications regarding the arbitrability of corporate disputes, it appears that, subject to an 

arbitration clause/arbitration agreement between the parties, disputes in connection with the 

recovery of penalties for the violation of obligations to vote in a certain manner at the general 

meeting, as well as obligations that are not directly related to the exercise of the rights granted 

by shares (i.e., obligations concerning the company’s financing and development of its 

business), may be submitted to arbitration (or international commercial arbitration if one of the 

parties is a foreign person). 

 

Compared to the provisions of the JSC and LLC Laws, the Civil Code as amended grants to 

participants greater freedom in regulating their relations within the framework of corporate 

agreements. Even more dispositive regulation may eventually be provided for by the Federal 

Laws on amending the JSC and LLC Laws. 

At the same time, when drafting the terms and conditions of a corporate agreement governed 

by Russian law, it should be taken into account that such an agreement:  

a. cannot be a document that is 'parallel' to the articles of association of the company or 

regulates matters that may only be regulated by law and the articles of association;  

b. should not contain conditions that establish the powers of the company's bodies or the 

procedure for their election, which differs from the procedure specified by the imperative 

rules of law; 

c. may not provide for the rights and obligations of third parties that are not parties thereto.  

Furthermore, there is to date no complete certainty regarding the possibility of enforcement by 

Russian courts of certain provisions usually included in a shareholders' agreement, in particular, 

the obligations related to the sale and purchase of shares or obligations to vote in a certain 

manner. This uncertainty should be eliminated either during the course of completion of the 

reform of Russian civil law or by the formation of judicial practice.  

  

                                                           
56

As follows from Article 33 clause 2 of the Arbitration Code 
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This article is based on the provisions of laws and courts’ decisions as of December 2014 and 

does not constitute legal advice. It is prepared for the general information of our clients and 

other interested persons and it may include links to websites other than the GRATA website. 

This information should not be acted upon in any specific situation without appropriate legal 

advice. 

 For further information please contact: 

 Yana Dianova, Director of the Corporate and Commercial Law Department, GRATA Law Firm, 

(Moscow) 

Tel: +7 (495) 660 11 84 

E.: Ydianova@gratanet.com 
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